INDEX. 


—— 


ABATEMENT. 
ji Bee Specific Execution and 
| ABATEMENT (Plea of). 


273 


| Itis nocause for demurrer, on an ac- 
) tion of debt on a negotiable note, that 
| aparty defendant is described in the 
> declaration as “II. D. McClintic.” If 
» there be any misnomer it should be 
pleaded in abatement, or the defendant 
> on his own motion and affidavit should 
have the declaration amended by in- 
 serting the proper name. 

Handley & Cary v. Ludington 

and McClintic, 


| See Grand Jurors and 
ACCEPTOR. 
Gee. Debt (action of) and 
ADMISSIONS. 
Bee Wills and 
AFFIDAVIT. 


See Mandamus and 300 


Where such an affidavit as the law 
requires to be made, upon which to 
predicate an attachment, is, in fact, 
made, the accidental omission of the 
clerk, before which it was made, to 
sign it at the time, is not sufficient to 
Vitiate the attachment properly issued 
thereon. 

The Farmers’ B’k et al. v. Gettinger, 305 


AFTER-ACQUIRED LAND. 


Bee Lands (after-acquired) and 605 
and Judgment Liens. 


763 


AGREEMENT. 
Bee: Specific Execution, No.3, and 614 





AGENT. 
See Principal and Agent and 107 
A case where it was held that no 
agency existed. Logan v. Dis, 397 
ALTERATION. 
See Non Est Factum and 
ANSWER. 
See Equity Pleading, No.3, and 297 
APPEAL. 


693 


1. No appeal lies to this court from 
the order of a judge of the circuit court 
refusing an injunction. Nor was such 
the law under the Code of Va. of 1860. 

Me Daniel et ul. vy. Ballard, SW ff, 196 

2. An appeal to this court cannot be 
taken from the order of a court of chan- 
cery directing an issue devisavit vel. non. 

McClintic et al. v. Ocheltree et al, 249 

3. An appeal can be taken by a per- 
sonal representative as of right, in like 
manner as other suitors, under chapter 
136, Code of West Virginia. And a 
petition to this court, or a judge there- 
of, by a perscnal representative, is not 
necessary, uniess he would be relieved 
from giving the undertaking required 
by that chapter. 

Hutchinson et al. v. Tanderaft, 312 
See Injunction Bonds, Nos. 2,3, & 4, 

and 312 


4, An appeal is terminated by ope- 
ration of law, sec. 12, chap. 135, Code 
of West Virginia, when the ——— 


fails to file the record with the clerk 
of this court before the commencement 
of the second term after the appeal is 
perfected. 

Sydenstriker v. Beard et al. 707 


APPEARANCE. 


See Mandamus and 300. 











ARBITRAMENT. 


See a case of submission to, in action 
of assumpsit, under that title,and 368 
Where a case has been submitted to 
arbitration under a rule of court, and 
the order is subsequently set aside on 
motion of one of the parties, and it ap- 
pears on the face of the record that all 
the parties were present and no objec- 
tion was made, although not made by 
consent, the appellate court must pre- 
sume the order, so setting aside the 

submission, was properly made. 
P. use, v. Barton, 496 


ARRAY OF JURORS. 

See Jurors and 173 
ARREST OF JUDGMENT. 
See Indictment, No. 3, and 755 
ASSESSMENT OF TAXES. 
See Injunctions, No. 4, and 499 
ASSIGNMENT. 


1. Assignment of certificate of de- 
it issued within the confederate 
ines, if made within federal lines, is 
a new contract, and is valid, if for val- 
uable consideration. 
Morrison et al. y. Lovell, 346 
See Due Diligence and 346 
See Payments and 648 
2. Assumpsit is brought against 
McS. to collect amount of a note as- 
signed to F. by McS., on the ground 
that the obligor was insolvent when 
the note fell due. McS. alleges that 
the assignment was without recourse, 
and proved on the trial that there was 
a written contract, which was lost; that 
F. was to attend a certain sale of real 
estate belonging to the obligor, which 
sale was to take place under a decree 
of the circuit court, and make his mo- 
ney, but the witness could not remem- 
ber the exact terms of the contract. 
McS. then offered to prove the value of 
the land, and that F. did not attend 
the sale. HE Lp: 

That if the contract had showed that 
the assignment was without recour-e, 
then the contents thereof, it being lost, 
would have been admissible under the 
general issue. But the right of action 
on the contract could only be for unli- 
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quidated damages which could not be 
set off against the demand of the plain- 
tiff in this action. 

McSmithee, adm’r, v. Feumster, 673 


ASSIGNEE. 


An assignee of an interest in a por- 
tion of the purchase money, is a proper 
party to a bill for a spevitic perform. 
ance. Davis et al. v. Henry, 571 


ASSUMPSIT. 


See Limitations (Statute of ), as to 
time excluded in actions of as- 
sumpsit, and 180 
S. brings an action of assumpsit 

against D. The declaration contains 

the common counts only; the bill of 
particulars aggregates a certain sum, 

D. pleads non assumpsit, and issue is 

joined; no account of set-off is filed by 

D. The case is submitted, under a rule 

of court, to arbitrament, and an award 

is made in favor of D. fora sum of mo 
ney. S. objects to a judgment, ona rule, 
for the amount of the award in favor of 

D., because it is not within the submis- 

sion. HELD: 

No specitications of set-off having 
been filed with the plea, the plaintiff’s 
demand in his declaration and bill of 
particulars are the only matters in dis- 
pute arising in the case, and was the 
only matter submitted to arbitration, 
and an award in favor of D. is errone- 
ous Swann, adm’r, v. Deem, 368 


ATTACHMENTS. 


1. Parties who claim to be subse- 
quent attaching creditors cannot come 
into court and dispute the validity of 
& prior attachment on mere motion. 
They must file their petition in accor- 
dance with sec. 25, chap. 151, Code of 
Virginia. The same provision is found 
in section 24, chap. 104, Code of West 
Virginia, 1869. 

Lndington et al. v. Hall, 130 
See Equity Pleading, No. 4, and 296 
See Affidavit and 305 

2. The personal representatives of a 
deceased debtor are not, as such, the 
debtors of the creditors of their testa- 
tor or intestate, within the sense of the 
statute. They are not liable in the debit, 
but in the detinet only. The personal 
estate is in their hands to be adminie- 
tered according to law, and is not there- 
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fore the subject of garnishment by the | the defendant is concerned. But it 
ereditors of the estate of the decedent. | must be a payment of money, or if not 
Tce Whether in it and at tol by the ol intiff’? .*¥ rs ae 
e: ether in a suit and at- | ted by the plaintiff in lieu of money, 
tachment against the creditors of such | or the attorney must have satheally 
decedent debtor, an equitable lien on | to receive it. 
the debt against the pt of the lat-| Harper, adm’r, v. Harvey et al., 539 
ter, yy - the ee might rd 6. The payment  igpoger ogee states 
creat y the service of an attach- | treasury notes made to the attorne 
ment on the personal representatives | without the authority of the plaintiff 
of such decedent, carrying with it all | to receive them, was not a payment in 
the rights, liens and sureties of such | money that would satisfy a judgment 
debtor ? ete aed “oe oains oe defendant. - 
Parker et al. v. Donnally et al. | 7. The relation of attorney and cli- 
3. The process of attachment issued ent ceased, or was suspended, when the 
from the courts of this State, against | former went into the lines of the con- 
the owners sm nerigoing aoe enies, and no payment to - 
its waters, can be levied on such boats, | would be good. 
and the courts have jurisdiction in | 8 Itis umbe a circuit court, ona 
such cases. proceeding on a rule to disbar a party 
Com’ th, use, &c., v. Fry et al., 721 | from practicing as an attorney in that 
| court, to hear the cause and enter an or- 
ATTORNEY AT LAW. | der making the rule absolute, and dis- 
| barring the party from the practice of 
1. ie that ob pte gril at- | the law, ary a cantonetee ‘= 
torney, Who prepared the bill, has not | cause 1s asked ior to enable the defen- 
been vaumitted to practice in the court | dant to procure an affidavit which is 
where the injunction has been granted, | out of the county, and the testimony of 
is no cause for the dissolution of the | a witness who is also out of the county, 
injunction and dismissal of the bill. | and whose materiality is shown, where 
(See 3 W. Va. Rep., 413). |the defendant is chargable with no 
Peterson v. Parriott et al., 42 | want of diligence in procuring the 
- A — ae ee “a feng me ~— = spgortnassy _ 
attorney before the passage of the at- | been allowed him to procure the affi- 
anes’ test oath actet February 14th, | davit and witness within the short pe- 
1866, did not acquire such a vested | riod of one day from the issue and ser- 
right in the office of attorney, as re- | vice of the rule until the trial. 
ied him from being required to take Walker v. The State, 749 
the oath prescribed in that act. | 9. A case in which it is held the 
Ex-parte Quarrier and Fitzhugh, 210 | evidence was not sufficient to sustain 
‘. 3. The = pola wptony § a F nye sae a vy * ie a 
nown as the attorneys’ test oath act, | from the practice of the law. : 
is not cenmetinediona. It is not ex | 
t facto, because ex post facto laws re- BALLOTS. 
ate to penal and criminal proceedings, | 
and not to civil proceedings which af- | See Elections and 371 
fect private rights retrospectively. 
Ib BAR (to action). 


4. A pardon by the President of the 
United States to an attorney who had 
engaged in the late rebellion, while it 
may restore him so faras to permit him BELLIGERENT RIGHTS. 
to practice in the federal courts, cannot 
restore his standing in a State court. 1. The plea of “belligerent rights,” 
. |. ¢, the plea to exculpate parties from 

5. The payment of a judgment or | trespasses committed upon loyal peo- 
decree to an attorney of record, who | ple during the late rebellion, by reason 
obtained it, before his authority is re- | of being in the service of the so-called 
voked and due notice of such revoca- | confederate government, again decla- 
tion given to the defendant, is valid | red to be unavailing. 
and binding on the plaintiff so far as | Oaperton y. Martin, 138 


49 


See Pleadings, No. 7, and 627 





VoL. Iv. 
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See also French v. White, 


“ 

6 “ 
oc 
“ 6 


190 
Caperton v. Nickel, 173 
Caperton v. Bowyer, 176 
Carskadon v. Johnson et al. 356 
Caperton v. Ballard, adm. 420 


BILL IN CHANCERY. 
See r+ ome of Injunction, No. 2, a 


an 

A bill may be dismissed at the same 
term that the injunction is dissolved, 
if the cause is heard upon its merits. 
Kuhn, Netter & Co. v. Mack & Bros. 186 


BILL OF EXCEPTIONS. 


If the evidence is contradictory, the 
court below is not bound to certify the 
facts or the evidence, further than is 
sufficient to show the pertinency of an 
instruction predicated on it. 

Renick et al. vy. Correll, adm., 627 


BILL OF EXCHANGE. 
See Debt (action of), and 257 
BILL OF PARTICULARS. 


1. The common law principle, that 
in an action of assumpsit, under the 

eneral issue, a general payment be- 
fore suit brought may be proved with- 
out a bill of particulars, prevails in 
this State; but no specific or partial 
payment before suit brought can be 
proved, unless its nature and the sev- 
eral items thereof are filed with the 
plea. 

Shanklin’s adm. v. Crisamore, 134 


2. If payment after suit brought is | 


INDEX. 





praying that a writ of mandamus be 
awarded him against the board of Sy. 
pervisors of said county, to com 
said board to permit him to give bond 
and qualify according to law, as trea. 
surer of said county. A rule was issued 
by the circuit court, and the defendantg 
appeared and moved the court to dig. 
miss the rule, which was overruled, 
The defendants then demurred to the 
rule, petition and exhibits, and the de- 
murrer was overruled by the court, 
HELD: 

That the circuit court of Mason coun- 
ty has no jurisdiction by mandamus to 
compel the board of supervisors to per- 
mit M. to qualify and give bond as trea- 
surer of the county of Mason, and that 


| the court of said county erred in over- 


ruling the demurrer to the petition for 
the writ of mandamus, and the demur- 
rer to the rule, issued by the court 
against the defendants on said peti- 
tion. Tb, 
See Certiorari and 371 
See Elections. 


BREACHES (Assignment of ). 


See Damages, No. 2, and 22 
1. Where the condition of a bond 
provides for a single act to be done, 
the breach is well assigned in a declar- 
ation if it be in the words of the con- 
dition, or words which import the same 
thing. But where the condition of the 
bond requires many things, the omis- 
sion of any one of which would con- 
stitute a breach, a particular breach 
should be specified in the assignment, 
Com’th, use, &e. v. Fry et al. 721 

2. The assignment of breaches is the 


relied on, it must be pleaded, but if it | essence of the action on asheriff’s bond. 
is a general payment, it may be proved | The breach must be stated according to 
without bill of particulars, and if spe- | the facts, and with certainty and par- 
cific or partial payments are relied on, | ticularity, that the defendants may 


they must be specified in a bill of par- 


ticulars. Ib. 
See Assumpsit and 368 
BOARD OF SUPERVISORS. 


1. The 4th section of the 7th article 
of the constitution of this State pro- 
vides, that boards of supervisors “shall 
be the judges of the election, qualifica- 
tions and returns of theirown members, 
and of all county and township officers.” 
Board of Sup. of M. Co. v. Minturn, 300 

2. M. filed his petition and exhibits 
in the circuit court of Mason county, 





know what they are called upon to an- 
swer. . 
3. In an action on a sheriff’s bond 
for failure to levy an attachment in a 
suit, the declaration must aver directly 
that a judgment was obtained in the 
suit, and the amount thereof; also that 
the property on which the sheriff was 
— to levy, was of some value, 
and that by reason of the failure to make 
a levy, the plaintiff sustains damages, 
Ib 


CALLS OF A PATENT. 


A patent calls for a corner on the 
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sonth side of a river, and thence cross- 
ing to the north side gives other calls, 
and running from the north side re- 
crosses to a corner on the south side, 
and from last named corner with the 
meanders of the stream, to the begin- 
ning, which latter is not the same dis- 
tance from the stream that the last be- 
fore named corner is. HELD: 

That the last line should be run 
along the south bank of the river, ta- 
king care to keep the line the same 
distance from the water in the river, 
when at ordinary stage, that the be- 
ginning corner and the last mentioned 
corner theretofore are from the water 
at the same stage. 

Camden & Karnes’ adm’r vy. Creel, 365. 


CASE PENDING. 
See Injunction Bonds, No. 4, and 312 
CERTIFYING THE EVIDENCE. 


INDEX. 771 


would not indicate the existence of 
the prejudice alleged. 
Caperton v. Bowyer, 176 
CHARACTER (of witness.) 
See Impeachment and 755 


. CHOSES IN ACTION. 





See Gifts and 658 
CIRCUIT COURTS. 


A circuit court may adjourn and 
| continue its sessions to another place 
| than the county seat, when the court 
| house is undergoing repairs and is un- 
| fit to be occupied. 

Caperton vy. Bowyer, 176 
| See Bill of Exceptions and 627 
CO-DEFENDANTS. 


| Nota proper case for a decree among 


See Bill of Exceptions and 627 
CERTIORARI. 
See Mandamus and 300 | 


Where a rule is asked in the cir- 
cuit court against the board of super- 
visors, in the nature of a writ of certi- 
orari, and also to show cause why a 
mandamus should not be awarded, the 


former to revise the proceedings and | 


reverse its order setting aside an elec- 
tion at which the petitioners claim to 
have been duly elected to certain coun- 
ty offices, and the latter to compel it 
to declare the election of said officers, 
as shown by the returns certified by 
the officer conducting the election, and 
grant them certificates of election, and 
no objection is made to the process in 
the circuit court, it is teo late to claim 
in the appellate court that it is not a 
proceeding by certiorari in due form; 
and the rule awarded for the manda- 
mus must be regarded as only ancilli- 
ary to the writ prayed for, which was 
the writ of certiorari. 

Burke et al. v. Sup’s M. Co. 371 


CHANGE OF VENUE. 


co-defendants. 

Hedrick v. Hern et ux. et al., 620 
| CONDONATION. 

| See Misrepresentation and 571 


COMMERCIAL INTERCOURSE 


(with rebels.) 


1. A certificate of deposit executed 
| by a bank within the confederate lines, 
|is null and void, and in violation of 
the law and policy of the government 
of the United States forbidding com- 
mercial intercourse with rebels. 
Morrison v. Lovell, 346 
2. The assignment of such certifi- 
cate of deposit is a new contract, 
founded upon a new and valuable con- 
| sideration, and if made within the 
federal lines, is entirely disconnected 
| with the illegal act of its making, and 
|is to be governed by the law of the 
| place where made. Tb. 
| 3. The inhabitants of Greenbrier 
| county were not declared to be in a 
| state of insurrection against the Uni- 
| ted States by the President’s procla- 
| mation of August 16th, 1861, but were 
| specially excepted from the operation 


} 





A case in which there was no error | thereof, and consequently from the ef- 


in the refusal of the court below to 


grant a change of venue, there being 


| fect of the act of congress of July 13th, 
|1861. Therefore commercial inter- 


counter affidavits, and the yerdict of | course with them was not inhibited in 
the jury being moderate in amount, | September, 1862, when the bond in this 
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case was executed. Nor was the con- CONFISCATION, 
tract in this case against the policy of 
the common law as to trading with| 1. Wargives the right flagrante bello 
rebels, because it was not a voluntary | to forfeit and confiscate the property 
act upon the part of the plaintiff. | and debts of the enemy. These rights 
Hawser et al. y. Seibert and wife, 586 | 4nd powers apply as well to the lawful 
| government,whether State or N ational, 


COMMISSIONERS’ BOOKS. | in a civil war, to suppress a rebellion, 
:, | as to independent sovereignties in in. 


to , | ternational wars. 
See Forfeiture and 463 | Peerce et al. v. Carskadon, 284 
2. In such a war it is competent to 
the established and lawful govern. 
ment to wield its sovereign, as well as 


CONFEDERATE MONEY. 


See Executed Contract and 84 | its belligerent powers, to suppress the 
1. Bonds given for real estate in| rebellion and punish the insurgents, 

1862, and due in 1863 and 1864, in | Ib, 

Greenbrier county, on which a ven- | CONSENT 

dor’s lien is retained, express on their | i 

face that they are payable “in cur-|¢ wail —— 

rency.” A bill is filed in 1866, to en- | athens dutta one 216 

force the lien, and the answer alleges | CONSTABLES 

that the complainant expected to re- | ° 

ceive, and the defendant purchased ex- | See Notice and 709 


pecting to pay in, confederate money, | 
which the defendant is still willing to} CONSTITUTION (of this State), 
do, but the complainant refuses, Xc. | 


To this answer there is no replication, | See Board of Supervisors and 300 
and no depositions are taken by the | See Indictment, No. 2, and 755 
defendant. HeELp: 

That a decree for the sale of the real | CONTINUANCE. 
estate on bill and answer is not erro- | _ 3 Be 
neous, for even if everything in the | See Aitorneys, No. 8, and 749 
answer is to be taken as true, because | ate Z 
of there being no replication, the mat- | CONTRACT (Fraudulent). 
ters therein alleged are not sufficient | 9 ; ’ i 
to defeat the complainant’s right to | [°¢ Misrepresentation and 571 
recover. The averment that the com- | See Rescission and 620 
plainant sold the property expecting | Rae ee 
to be paid in confederate money, is not | CONVERSION. 
equivalent to an averment that he| . 
hen to be paid in that money. And | See Trover and Conversion and 642 
although he may have expected to do x : a 
so, and did in fact receive a-part of it CONVERSATION, 
in confederate money, yet he was not | ., = 
bound to receive any further sum un- See Wills and 729 
less he was willing to do so. me 

Kearnes v. Lee, 387 | CORPORATIONS. 


“4 i tL | . . 
2. Payment of a judgment to the| Assurance Societies under the laws 
attorney, in confederate money, with- 


é Soe |of Virginia, in r rj 
out the authority of the plaintiff to | pate, te sehel terriiney, enemy 


uhe aaith : . | not make assessments on property in 
receive it, will not satisfy such judg- | joy) territory se 


ment. y 7, / 
a ae ae | M. A. Soc. of Va. v. B.of S. 344 

See Pleading, No. 9, and 627 | COUNSEL. 

See Loan. | 


| Ignorance or carelessness of counsel 
CONFIRMATION (of sale). | in failing to make out a case, is not 

| good ground for a rehearing. 
See Sale (under adecree) and 600 | Kearnes v. Lee, 387 
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COURTS. agent refuses to accept and receive it. 

P. being a non-resident, H. brings a 

1, The courts cannot go into an in-/| suit in chancery and attaches the oil 

quiry as to the truth or falsity of facts | and certain moneys of P. in bank, 

upon which an act of the legislature is | and asks in his bill that the oil be sold 

predicated, where the latter has sole | and the money in bank be applied to 

jurisdiction of the subject. the payment of his debt for the whole 

‘ Luscher v. Scites et al., 11) value of the oil at the stipulated price 

2. Enemies in war have a right to | of twelve cents per gallon. The oil is 

enter and use the courts of the adverse | sold pendente lite. The court below dis- 
party. But the legislature may pre- | missed the bill with costs. HELD: 

scribe the terms on which they are to; I. That there was an irregularity in 

do so. the proceeding so far as it assumed that 

Peerce et al. v. Carskadon, 234 | the title to the oil was in P., the con- 

| tract being only executory; and upon 

COURT-HOUSES. the refusal of the agent to accept and 

receive the oil, the title thereto re- 

A circuit court may adjourn to an- | mained in H.,, and his measure of dam- 

other place than the county seat whilst | ages was the difference between the 

the court-house is undergoing repairs. } contract price and the actual value at 

Caperton v. Bowyer, 176 | the time of delivery. 
Hall vy. Pierce et al., 107 


COVENANTS (in a Deed). II. As it does not appear that there 

was any unfairness in the sale of the 

See Fee Simple and 543 | oil under the ofder of the court, the 

See Gifts and 658 | irregularity cannot be of any conse- 
| quence. Ib. 

CREDITORS. | 2. H. is entitled to recover the dif- 


| ference between the contract price and 
A reservation in a trust deed, incon- | the fair value of the oil at the time of 
sistent with the provisions thereof, and | delivery, which is shown to be eight 


adequate to its defeat, is null and void | cents per gallon. Ib. 
as to creditors. | 
Kuhn, Netter & Co. v. Mack & bros. 186 DEBT (Action of). 
DAMAGES. | 1, An action of debt will lie under 


section 10, chapter 144, Code 1860, in 
1. In debt on bond with collateral | the name of the payee of a bill of ex- 
condition, damages may be assessed be- | change, against the acceptor, provided 
yond those laid in the declaration, if| it be averred in the declaration that 
the penalty is sufficient to cover them. | the acceptance is signed by the party 
Peerce et al. v. Athey et al., 22| who is to be charged thereby, or his 
2. A judgment assigning damages | agent. 

jointly, on the breaches assigned in a | Regnault vy. Hunter, 257 
declaration on an injunction bond pay-| 2, An action of debt will lie in the 
able to several obligees jointly, while | name of the drawer of a bill of ex- 
it is not a formal ascertaining the dam- | change against the acceptor, indepen- 
ages according to the statute, it is sub- | dently of the statute; Code of Va., 1860, 
stantially so, and should be held as in| chap. 144, sec. 10; and an action of 
full satisfaction and discharge of all | debt will lie in the name of the endor- 
the breaches alleged in the declaration, | see of a bill of exchange against the 

and a bar to any other or further re- | acceptor under that statute. Ib. 
covery for the same breaches. Jb. 


| DEBT ON BOND (with collateral 


DAMAGES (Measure of), | conditions). 
1. H. sells to the agent of P. a cer-| See Damage, No. 1, and 22 


tain quantity of petroleum oil at twelve | 

cents per gallon, to be delivered at a} DECLARATIONS (of parties). 
certain place at a certain time. H. de- 

livers the oil as agreed upon, but the | See Joint Trespassers and 126 



















































774 INDEX. 


DECLARATION (in debt). 


See Pleading, No. 2, and 276 
See Breaches (assignment of)and 721 
DECREES. 


If the court pronounces an erroneous 
decree in relation to the interest of par- 
ties who are not in court, that does not 
prejudice parties who are in the suit, it 
is not matter of which the latter can 
complain. 

Kuhn, Netter & Co. v. Mack & Bro., 186 

ific Exeeution and 273 

See Vendor’s Lien and 600 
See Equity Jurisdiction. 

See Issue (out of chancery) and 610 

See Rescission and 620 


DEEDS (description in). 


See Fee Simple and 543 
See Gifts and 

1. A deed given for a tract of land 
sold for non payment of taxes, under 
chapter 37, Code of Va., 1860, which 
is held defective and not sufficient to 
show an outstanding title, because it 
does not appear on its face with suffi- 
cient certainty by whom the sale was 
made, nor that the land had, in fact, 
been assessed with taxes, nor for what 
year or years, nor the amount of the 
taxes with which it was charged, and 
for which it was sold. 
Buchanan et al. v. Reynolds et uz., 681 

2. An instruction to the jury that 
the foregoing deed vested title in the 
alleged purchaser at the tax sale, held 
to be erroneous. Ib. 


DEED OF TRUST. 


1. Where a period of more than 20 
years has elapsed since the executing 
of a deed of trust upon real estate, be- 
fore a bill filed by a subsequent vendee 
deriving title from the party executing 
the trust enjoining the collection of 
purchase money on the ground of de- 
fect in a title, it must be presumed that 
the debt secured by the trust deed has 
been paid; especially where it is not 
alleged in the bill that it is claimed to 
be unpaid, or that the creditor threat- 
ens to cause the land to be sold under 
the trust. 

Edwards v. Chilton et al., 352 

2. When a paper purporting to be a 
deed of trust, does not appear to have 





been executed under the seals of the 
grantors, it does not create a lien so ag 
to defeat subsequent judgment credi- 
tors. “And such paper does not come 
within the provisions of the 4th seetion 
of chapter 118, Code of Va., 1860, for 
while it might be technically a con- 
tract for a conveyance of the land, it is 
in substance nothing more than a con- 
tract for a lien upon the land to be cre- 
ated by a deed of trust. 

Pratt & Fox v. Clemens et al., 443 


DEFICIENCY. 


S. purchased from P. and wife, 200 
acres of land, for the sum of 1400 dol- 
lars. He paid 200 dollars in hand, and 
executed one bond for 800 dollars to P., 
and one for 400 dollars to the wife, for 
the residue of the purchase money. A 
judgment was obtained on the 800 dol- 
lar bond, and S. obtained an injunction 
against its collection, alleging that 60° 
acres of the land belonged to the wife, 
and that she refused to join in a con- 
veyance of her title thereto, and that 
therefore, there was such deficiency as 
would make it proper for a court of 
equity to annul the contract. The 
court below dissolved the injunction 
and dismissed the bill. HELD: | 

I. That as it appears from the evi- 
dence that the 400 dollar bond was ex- 
ecuted to the wife in consideration of 
the 60 acres, and it was of an average 
value with the rest of the tract, and 
there being no averment in the bill 
that the 60 acres was the inducement 
for the purchase, or that the residue 
of the tract could not be advantageously 
enjoyed by the purchaser, nor proof to 
this effect, that the injunction was pro- 
perly dissolved and the bill distnissed. 

Scott v. Perkins and wife et al., 591 

II. That the 400 dollar bond in the 
hands of the wife, appeared to be ample 
indemnity to 8. for the 60 acres, and 
should any attempt be made to collect 
it, the collection should be restrained, 
if the facts then appear as they now do. 

Ib. 


DELIVERY. 

See Gifts and 658 
DEMURRER. 

See Abatement (plea of) and 53 


See Pleading, Nos. 3 and 4,and 276 
See Indictment, No. 3, and 763 
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DEPOSITIONS. | DISSOLUTION OF PARTNER- 
| SHIP. 

A deposition of a party in interest, | : 

taken before the passage of the act of | | The effect of sale in this case was to 

February 5th, 1868, permitting parties | dissolve the partnership. 

to testify in their own behalf, can be | Ballard y. Callison, 326 

read in the cause after the passage of | 





DEVISAVIT VEL NON. 


No appeal can be taken to this court | 
from an order of a chancery court di- 
recting an issue devisavit vel non. 

MeClintic et al. v. Ocheltree et al., 249 | 
See Wills and 729 


DEVISE. 


A clause in a will, among others, 
reads as follows: 


children, that plantation where she 
now lives, known by the name of Ste- 
phenson’s cabin. Also, I give unto 
her and her children, my negro girl 

named Dinah, and the land and negro 
never to be disposed of out of the fam- 
ily, nor the increase of the negro if she 
has any.” Another and subsequent 
clause reads as follows: “all the be- 
fore mentioned legasies thus bequeathed 
to my children, I give unto them and 
their heirs forever, according to the 
way they are stated.” HELD: 


That the devise to Rebecca was an 
estate tail, and by operation of the 
statute was converted into an estate in 


ee. 
Graham et al. v. Graham et al., 320 


DISABILITY. 
See Infancy and 249 


DISCRETION (Legal). 


See Issue (out of chancery) and 610) 


DISPOSITION (of property). 


Disposition of separate property by 
feme covert. 


See Feme Covert and 249 


“T give unto my | 
daughter Rebeckah Graham and her | 


the act. | DISSOLUTION or INJUNCTION, 
Parker v. Clarkson et al., 407 | 
| 1. Where an injunction has been 
DETINET. | docketed for several terms, and a mo- 
| tion to dissolve is made in open court, 
See Attuchment, No. 2, and 648 | it is not error to dissolve the injunc- _ 


| tion without notice to the complain- 
| ant. Peterson v. Parriolt et al., 42 
| 2. It is error to dissolve an injune- 
tion where the facts charged in the 
bill, if true, are sufficient to support 
land justify ‘the injunction, without an 
answer having been filed denying the 
| facts charged. b. 
See Bill in Chancery, No.1, and 186 
| See Injunction Bonds, No. 2, and 312 
| 3. Ifa debtor obtains an injunction, 
| and therein only sets up matter of de- 
| fense to a specified part of the debt, it 
is error to refuse to dissolve as to the 
part not so specified. 

Hutchinson et al. v. Landeraft, 312 

4, Where there is no averment ina 
bill of injunction, seeking to restrain 
the collection of taxes on the ground 
that the persons who made, or preten- 
ded to make, the levy, were not regu- 
larly elected or qualified to do so, that 
any irreparable damage will be done 
if the collection is allowed to proceed, 
nor even that the officer seeking the 
collection is insolvent, and that an ac- 
tion at law against him would be una- 
vailing, it is not error to dissolve the 
injunction, as the remedy at law is 
complete and adequate. 

White Sul. Sp. Co. v. Holly, tr., 597 


DOMESTIC CORPORATIONS. 


| 
| 
| 
} 


The Farmers’ Bank of Virginia, 
being a domestic corporation in Vir- 
ginia, before the division, and having 
branches in the territory which be- 
came West Virginia, from the date of 
the division, continued in law and in 
fact a domestic corporation of the lat- 
ter State, as effectually as it had been 
under the former State, and as such, 
was liable to be sued, and was not lia- 
ble to be proceeded against as a foreign 
corporation. 

The Farmers Bank of Va. v. 
Gettinger, 
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DOWER. 
See Vendor’s Lien, and 
DUE DILIGENCE. 


See Guarantor and 29 
1. A case in which it does not ap- 
os that the evidence could not have 
n discovered by use of due dili- 
gence. Nadenbousch v. Sharer, 203 
2. As a general rule the assignee 


600 


cannot recover from the assignor the | 





INDEX. 


election. Subsequently the parties go 
returned, petition the circuit court for 
a writ of certiorari to supervise the 
proceedings of the board of superyi- 
sors. HELD: 

I. That there was no irregularity in 
the election, in fact or law, that would 
be sufficient to invalidate the election, 


| according to the provisions of section 


28 of the act of November 13th, 1863, 
Burke et al. v. Sup’s M. Co. 371 
II. It was a proper case for the su- 





amount paid for the assignment, unless | 


due diligence is’ used, without effect, 
against the debtor; but it is in no case 


clear that such pursuit would be una- 
vailing, as if the obligor be insolvent 
at the time of the assignment, or when 
the note falls due, or where the note is 
a forgery, or where the maker is a 
married woman. 


Morrison et al. v. Lovell, 346 
DWELLING PLACE. 
See Return (of process) and 533 


EDUCATION. 


Education of infants out of separate | party. 


estate of the mother. 
See Wright et al. v. Graham, 
See Legislature (powers of) and 


ELECTIONS. 


See Board of Supervisors and 
At an election for county officers, 


pervision and control of an inferior 
tribunal by the circuit court, and ne- 


| cessary to secure the rights of the par- 
Ib. 


| ties and the people. 
necessary to pursue the debtor, if it be | 


ILI. Notwithstanding that the order 
of the board of supervisors setting 
aside the election was made without 
objection, it was competent for the 
court to supervise the proceedings by 
writ of certiorari. Ib. 


ENDORSEE. 
See Debt (action of), and 
ENEMIES (in war). 


257 





Enemies in war have no right to en- 
ter and use the courts of the adverse 
It is competent for the legis- 


| lature to permit them to do so on such 


| 


430 | terms as the legislature may prescribe, 
499 | The exercise of these powers is within 


the scope of legislative discretion, and 
is not repugnant to the constitution of 
the United States, nor of the constitu- 


300 | tion of this State; neither does it tran- 


'scend the limits of legislative power, 


four persons are permitted to deposit | | a8 it springs originally from the social 


ballots who were not registered, and 
who were subsequently, and before the 
whole vote was counted, declared by 
the election officers to be improper vo- 
ters. On being called before the offi- 
cers they were sworn as to the charac- 
ter of the ballots deposited by them, 
and four ballots were destroyed in ac- 
cordance with their statements, which 
does not change the general result of 
the election. The election officers cer- 
tify certain parties as having received 
the highest number of votes. The 
board of supervisors set the election 
aside on the ground of the irregular- 
ity mentioned, no objection being made 
by the parties who are returned as hav- 
ing received the highest number of 
votes, some of them being present when 
the order is passed, and order another 








com pact. 
Peerce et al. v. Carskadon, 234 


ENFORCEMENT (of contract). 
See Specific Execution, No. 3, and 574 
EQUITY JURISDICTION. 


See Injunction, No. 2, and 186 
W. files a bill to enforce judgment 
lien against C. The bill alleges that 
after the judgment was rendered, C 
obtained an injunction against the 
judgment, giving Cl. and T. as sureties 
in the injunction bond. That the in- 
junction was dissolved and the bill dis- 
missed. The bill seeks the sale of the 
real estate of C. only. Hep: 
That a personal decree against Cl. 
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for a balance of the judgment, after 
exhausting the estate of C., would be 
proper. When a court of equity once 
gets control of a case, it should not 


stop until all the rights of all the par- | 


ties are settled. But a decree for the 
sale of the real estate of Cl. is errone- 
.ous under the bill of W. 

Sinnett et al. v. Cralle’s adm’r et al., 600 


EQUITY PLEADINGS. 


See Dissolution of Injunction and 42 

1. If a complainant in a bill in 
equity filed to enforce a vendor's lien 
against real estate, make sub-purcha- 


sers parties to the suit, although they | 


may not have been necessary parties, 


they are proper parties, and having | 


been made parties by the complainant, 
and he not asking to dismiss the bill 


as to them, must take the consequences | 


of joining them, and an affidavit made 
and filed by them, or one of them, in 
ursuance with the act of the 28th of 


ebruary, 1865, known as the “suit- | 


ors’ test oath” act, is sufficient to au- 
thorize the dismissal of the bill of the 
complainant, he being required by 
order of the court to do so, and failing 
to take the oath required by said act. 
Beirne v. Brown, 72 

2. Whenever the object of a bill is 
to recover money for any debt, or on 
the breach of any contract, or on ac- 
count of any other matter, and it is 
shown that the complainant is entitled 
to any sum on account of the particu- 


Jar matters and transactions alleged in | 
the bill, though it may be on other | 


grounds, and for different reasons, and 
for a less amount than is alleged and 


claimed in the bill, the amount to| 


which the complainant may be so en- 
titled, may be decreed him under the 
prayer of general relief in the bill. 
Hall v. Pierce et al., 107 
See Bill in Chancery, No.1, and 186 


See Decrees, No. 1, and 186 | 


3. Where a bill is filed against a 
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4. R. files a bill in 1860, against P., 
alleging the latter to be a non-resi- 
dent; no process is served upon him, 
}and no order of publication is had. 

In 1861 R. files an affidavit that P. is 
a non-resident, but no attachment was 
issued. P. answered the bill objecting 
to the jurisdiction of the court, upon 
| the ground of want of service of pro- 
| cess, and also containing a full answer 

to the bill. The bill was dismissed. 
HELD: 


| That the allegation of the bill that 
| P. was a non-resident, and the affida- 
| vit of R. to the same effect, is equiva- 
| lent to a return of the officer that he 
was a non-resident. An attachment 
| might have sued out, but it was not 
done, and the cause might have been 
treated as discontinued from that 
| time, and there was not sufficient rea- 
son to have justified the court for re- 
manding the cause to rules for further 
proceedings. “The bill was, therefore, 
properly dismissed. Lb. 

5. C. sold to E. a tract of land. C. 
subsequently bought an outstanding 
title claimed to be older than that 
which he sold to E., from P. and C, 
On a bill of injunction filed by E., to 
enjoin payment of purchase money to 
C. on the ground of defect in title, it 
is, among other defects, alleged that 
the title is imperfect, because there 
was a failure to procure the relin- 
quishment of dower of Mrs. P. and 
Mrs. C., wives of the vendors of the 
outstanding title. HELp: 


I. That inasmuch as it was not 
averred in the bill that either P. 
or C, had a wife who was entitled to 
dower in the land, the objection is un- 
| availing. 

Edwards vy. Chilton et al., 352 
| II. That a continuous actual posses- 
sion of one of the grantors of C. for 
more than twenty years, would bar 
the outstanding title, though it may 
have been originally the better title. 





party as a non-resident, and process is | 


never executed on him by personal 
service, or order of publication, he 
has a right to object in an answer to 
the non-execution of process; and be- 
cause the answer contains ‘a full an- 
swer to the bill, the party cannot be 
held to waive that part of it which 
insists that the court cannot proceed 
until process is served. 

Price, ex’r, v. Pinnell et al., 296 


See Usury, and 456 
See Parties to a Suit and 490 
| See oe ee ee 


| 6. If a party holding a quasi trus- 
| teeship, by reason of holding an in- 
| strument as an escrow, does not demur 
|to being made a party to a bill for 
| specific performance of the instru- 
| ment, it is not for the party against 


























































whom the specific performance is 
sought, to demur. 
Davis et al. v. Henry, 571 


See Deficiency and 591 

See Vendor's Lien and 600 

See Equity Jurisdiction. 

See Rents and Profits. 

See Lands (after acquired) and 605 
ESCROW. 


A party holding an instrnment or 
as an escrow, and refuses to de- | 
liver the same, is a proper party to a} 
bill for specific performance of the in- | 

strument or the terms of the deed. 
Davis et al. v. Henry, 571 


ESTATES IN FEE. 


See Devise and 320 
See Fee Simple and 543 


ESTATES TAIL. 
See Devise and 320 
EVIDENCE. 


1. What evidence is proper to be ad- 
mitted as against one of a number of 
joint trespassers. . 

See Joint Trespassers and 126 

2. It is proved in an action of tres- 
pass for false arrest and imprisonment, 
that the plaintiff was imprisoned by 
the defendant, the latter acting as pro- 
vost marshal for the so-called confed- 
erate authorities, in the jail of M. 
county; that he was afterwards sur- 
rendered by the jailor to the provost 
guard and taken to Richmond, where 
he was held on a charge of disloyalty 
to the so-called confederate govern- 
ment, and subsequently removed to 
Salisbury prison, North Carolina; that 
by general orders it was the duty of 
defendant to turn over persons charged 
with like offenses with the plaintiff to 
the nearest confederate military au- 
thorities, which were at the time of the 
arrest at a certain place in M. county, 
and that the defendant had no author- 
ity to make any other disposition of 
persons charged with like offenses with 
the’plaintiff. The defendant moved 
to exclude that part of the testimony 
which related to the imprisonment at 
Richmond and Salisbury. Hep: 

That it was not error in the court 





below to refuse the motion to exclude, 
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as the evidence was pertinent and 
proper. Caperton v. Martin, 138 
3. A party is sued for false arrest 
and imprisonment committed by him 
during the war, and whilst he was in 
the service of the so-called confederate 
states, and on the trial offered to put 
in evidence a pardon granted him by 
the President of the United States, 
granting amnesty for all offenses by 
him committed, arising from partici- 
pation in the rebellion, and it is held 
that it was not proper or competent 
evidence. Ib. 
See Depositions and 407 
4, C., as provost marshal of the con- 
federate authorities for Monroe county, 
ordered a confiscation and sale of the 
property of B. Prior to the sale, on 
the application of one of the sons of 
B., (the latter having abandoned his 
home and gone into the federal mili- 
tary lines), C. promised to postpone 
the sale, but did not do so, and subse- 
uently told the son that he had met 
i. an assistant provost-marshal for 
the county, who told him, C., that he, 
L., was going to leave the county, and 
could not conduct the sale if it were 
postponed, whereupon C. had directed 
him to proceed with it. On the trial 
of an action for the illegal seizure and 
sale of the property, after the forego- 
ing had been proved, C. offered to 
prove the contents of a letter to L. di- 
recting him to postpone the sale, and 
also proof that the letter was mislaid 
or lost. HeExp: 
That the evidence was properly ex- 
cluded by the court below. 
Caperton v. Ballard, adm’r, 420 


See Bill of Exceptions and 627 
See Assignment, No. 2, and 673 
See Wills and 729 


EVIDENCE (after discovered). 


See Injunctions and 175 

1. In an action of trespass on the 
case for false arrest and imprisonment, 
after the jury had found a verdict for 
the plaintiff, the defendant showed by 
the affidavit of a witness, that plain- 
tiff told the witness that while plain- 
tiff was confined in the jail at Win- 
chester, tliat he was not confined with 
the other prisoners, but had the key 
and took charge of them at times 
when the jailor was away, and took 
his meals at the table with the jailor’s 
family ; and it is not shown that this 
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evidence could: not have been pro- 
duced on the trial, by the use of due 
diligence on the part of the defendant, 
and if it had been produced, it does 
not appear that it would have gone to 
the merits of the controversy, but 
only i in mitigation of damages. 


Nadenbousch v. Sharer, 203 
See Dissolution of Injunctions, | 
No. 3, and 312 | 


2. A case in which a motion for a 
re-hearing on the ground of after-dis- 
covered testimony, was properly re- 
fused, as the testimony was only cu- 
mulative. 

Powell v. Batson et ux., 


EXECUTED CONTRACT. 


610 








Where a payment ona bond is made | 


in confederate money, so-called, and 
received, without fraud or misrepre- 
sentation, both parties having full 
knowledge of the article paid and re- 
ceived, it is an executed contract, and 
the courts will not interfere to aid one 
party more than the other. 
Washington, ex’or, v. Burnett, 84 


EXECUTORY CONTRACTS. 


See a case of Hall v. Pierce et al., 107 


EXECUTOR, de son tort. 


An executor de son tort is bound by, 
and will be held responsible for, his 
acts ; and those knowing his true char- 
acter may likewise be bound by their 
dealings with him. But such acts 
cannot bind the rightful executor, and 
others interested, except in so far as 
his acts are proper and legal, unless | 
they have assented to, or acquiesced | 
in, his illegal acts. 

Caperton v. Ballard, adm’r, 


EX-POST FACTO. 


The act of February 14th, 1866, 
known as the “attorneys’ test oath” 
act, is not ex-post facto. 


Ex-parte Quarrier and Fitzhugh, 210 
FALSE ARREST. 
See Malice and 170 


FEE SIMPLE. 
A deed contains this grant, after a 


| McClintic et al. v. Ocheltree et al., 
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grant of a distinct parcel in fee sim- 
ple, “also the right of digging for coal 
under the adjoining land lying east of 
said lot,” (the lot conveyed in fee sim- 
ple), and after describing it, continues, 
“together with all and singular the 
tenements, hereditaments and appur- 
tenances to the said lot or parcel of 
ground belonging, with the right of 
digging for coal as aforesaid, except 
the right of ferry and the use of the 
river shore for the purpose of ferrying 
to and from the same at any place con- 
venience may require.” Also a cove- 
nant warranting the lot or parcel of 
ground, “with the right of digging for 
coal as aforesaid,” to the heirs and 
assigns of the grantee, free from the 
claims of all persons whatsoever.— 
HELD: 

That it is a conveyance of the ab- 
solute property in the coal, to the 
grantee, and he has the exclusive 
right to mine and remove the same. 

List, trustee, et al. v. Cotts et al., 543 


FEME COVERT. 


A Feme covert, holding separate prop- 
erty in real estate, by deed or will de- 
scribing a particular mode of disposi- 
tion, cannot dispose of it in any other 
mode, although the deed or will does 
not negative such other mode ex- 


pressly. 
249 


FORFEITURE. 


Land is granted by the common- 





420 | 1842. 





wealth to S., in 1788: He sells and 
| conveys i it in 1812. It is not on the 
commissioner’s book until 1813, when 
it is entered in the name of the gran- 
| tees of S., and the taxes paid until 
In 1839 it is sold, under a de- 
| cree of the court, by the commissioner 
| of forfeited and delinquent lands, in 
the name of 8S. HE xp: 

I. It was not forfeited under the act 
of 1835-36, as the alleged forfeiture 
could only operate on the —- 
of S., in whose name it was forfeited, 
as he then had no interest in it, and it 
was then actually on the commission- 
er’s book in the name of parties claim- 
ing under him, and the taxes duly 
paid. 

Twiggs et al. v. Chevallie et al., 463 

II. That the jurisdiction of the 
court ordering a sale of the land, was 
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a limited one and only extended to 
lands that were actually forfeited, and 
was based on the report of the com- 
missioner who was required to report 
the lands that ans, 5st and 
none other. Therefore no sale of 
lands thereunder not actually for- 
feited, could divest bona fide owners. 
Ib. 
III. If, as was claimed, the decree 
divested the title of the grantees of S., 
the purchaser only acquired such as 
was in S., the patentee, in whose name 
the land had been sold, and he had 
parted with all titlein 1812. J. 


FRAUD (in suffering judgment). 


A case held to come within the 
provisions of the Ist section of chap- 
ter 118 of the Code of Virginia, 1860, 
by reason of fraud, in the suffering 
and obtaining a judgment. 

Crawford et al. v. Carper et al., 56 


FRAUD (of creditors). 


See a case held to be not in fraud of 
creditors. Fluharty v. Beatty, 514 
See Misrepresentation and 571 


FRAUD AND COLLUSION. 
See Loan and 627 and 637 
FRONT DOOR. 

See Return (of Process), No.2,and 538 
GARNISHEE. 


1. Where a party is summoned as a 
garnishee to answer the amount of his 
indebtedness to a bank of circulation, 
he cannot offset that indebtedness with 
the notes of circulation of the bank 
acquired after the service of the sum- 
mons on him, the lien of the creditor 
being fixed on the indebtedness exist~ 
ing at the time of the service. Nor 
does the provision of the statute requi- 
ring the bank to receive its notes in 

ayment of debts due it, alter the case, 
ut he is entitled to offset the notes of 
the bank held bona fide by him at the 
time of the service of the summons. 
The Farmers’ Bank et al. v. 
Gettinger, 305 

2. Parties are summoned under the 
llth section of chapter 188, and chap- 
ter 151 of the Code of Virginia, 1860, 


respectively, as garnishees. Without 
objection they file written answers, 
which are subsequently, on motion of 
the plaintiff, stricken from the files, 
and the court below proceeds to hear 
evidence as to the indebtedness to the 
plaintiff, and gives judgment against 
them. HELD: 

I. That the answers must be regar- 
ded as accepted by the plaintiff, and 
it was error to strike them from the 
files; though if they were not satisfac- 
tory a further answer might have been 
required. 

Seamon v. Bank of Berkeley, 339 

II. If the plaintiff had suggested 
that the garnishees had not fully dis- 
| closed their liability, the proceedings 
should have been according to the 19th 
beara of chapter 151, Code of Vir- 

ginia, 1860. Ib. 

III. The court should have, inste: 

| of striking the answers out, required 
| the garnishees to answer further if de- 
|sired by the plaintiff, but if further 
| answer was not desired, upon a sug- 
| gestion that they had not fully dis- 
| closed, a jury should have been em- 
| pannelled to try the question. Jb. 

| 3. The notes of the Bank of the 
Valley in Virginia, purchased and 
| procured by garnishees after proceed- 
| ings were commenced against them, 
| cannot be offset against, or paid upon, 
| the debts due by them to the bank. 





4. No decree can be had against a 
party who is summoned as a garnishee 
in a suit in chancery, who is not made 
a party to the suit, and who does not 
appear and answer. 

Chilicothe Oil Co. v. Hall et al., 703 


GIFTS. 


An action of covenant is brought on 
the following paper: “In considera- 
tion of the confidence I have in, and 
the regard ] have for, my nephews, 
Andrew B. Hogue, and William P. 
Hogue, I hereby give them one-fourth 
part of my personal estate, consisting 
|of debts and money due me in my 
several mercantile concerns, as well as 
some private debts; requiring, how- 
ever, of them, the said A, B. Hogue, 
and Wm, P, Hogue, their attention 
and assistance with me in settling up, 
securing and collecting the debts, 
claims, &c., due and coming to me as 
aforesaid, &c. It is furthermore un- 

















derstood and agreed that in the event | 
of the death of Andrew B. Hogue, or | 
William P. Hogue, then the survivor | 
and myself are to have the sole man- | 
agement of his share, together with 
his own private estate inherited from 
his father and mother, for the benefit | 
of his heirs. 
~ “Tn witness whereof, the parties 
mentioned above bind themselves, | 
their heirs, &c., for the due perform- | 
ance of the above arrangement, and | 
have hereunto set their hands and 
seals, this 7th day of January, 1848. 
“P, BreRNE. [SEAL.] | 
“Anp. W. B. HoGur. | 
“Wa. P. Hocus.” 


And on demurrer it is HELD: 


I. It is essential to a gift that it goes 
into effect at once and completely. If 
it regards the future it is but a prom- 
ise; and being a promise without con- 
sideration it cannot be enforced, and | 
has no legal validity. 

° Hogues v. Bierne, 658 | 

II. A gift by deed is good between | 
the parties, if it goes into effect at | 
once, with delivery, for the delivery 
of the deed answers the place of the 
delivery of the property, when the 
property is capable of actual delivery. 

Tb. 

IIf. The property given, or attemp- 
ted to be given, was one undivided 
fourth part of certain choses in action. 
The most that the donees can be held | 
to get under the deed is an equitable 
title to one undivided fourth part of 
the personal property mentioned in 
the deed, and it is, therefore, not within | 
the jurisdiction of a court of law to 
give any remedy in the premises. 


IV. If the first and second clauses 
of the deed be construed in connection | 
so that the gift is to take effect when 
the money is collected on the various 
debts, then it ceases to be a gift and be- 
comes an executory contract, which 
would be void for want of considera- 
tion, as well as want of mutuality. 

I 


V. No action at law can be main- | 
tained on the paper. 


GRAND JURORS. 


_1. A plea in abatement to any in- 
dictment arising under section 5, act 
of November, 1863, page 109, is not 
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to be allowed for any objection to any 
grand juror. 
Bradford v. The State, 763 

2. The act of February 19th, 1867, 
cannot be construed to prescribe a 
qualification to grand jurors. Ib. 

3. The act of February 19th, 1867, 
prescribes qualifications of the same 
character as the act of November, 
1863, and they must be construed to- 
gether as one act. Ib. 

4. A demurrer to a plea in abate- 
ment, is properly sustained under the 
act of November, 1863. Ib, 


GREENBRIER COUNTY. 


The inhabitants of Greenbrier coun- 
ty were not declared to be in rebellion 
by the proclamation of the President, 
dated August 16th, 1861. Therefore, 
commercial intercourse with them was 
not inhibited in September, 1862. 

Hawver et al. v. Seibert and wife, 586 


GUARANTOR. 


1. The contract of a guarantor is 
collateral and secondary; that of a 
surety is direct. The guarantor con- 
tracts to pay if, by the use of due dil- 
igence, the debt cannot be made out of 
the principal debtor, while the surety 
undertakes directly for the payment, 
and is so responsible at once if the 


| principal debtor makes default. 


Keurnes v. Montgome ry, 29 

2. M. owes a sum of money to K, 
M. proposes to give K. the bond of C, 
of like amount, and lift hisown. M, 
produces the bond of C. payable to K., 
which the latter refuses to accept be- 


| cause it is payable to himself, unless 


M. will endorse it, which he accord- 
ingly does, in biank; whereupon it is 
exchanged for the bond of M. C. was 
solvent for several years afterwards, 
but is insolvent at the date of the suit 
brought by K. against M._ K., after 
suit brought, but before trial, writes 
over the name of M. that he thereby 
“became surety,” for value received, 
for C., on the within bond. HeEnzp: 

I. That K. could not write what he 


| did over the name of M., as it was not 
|in accordance with the agreement. 


| That M. was to assume only such lia- 
| bility as he would have done if the 
| bond had been made to him as payee, 
| and been by him transferred to K. 
Ib. 
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II. That M. was a guarantor and 
not liable to the payment of the bond 
of C.,as maker or surety; nor until 
the use of due diligence against C. 


HEIRS. 


Twenty years possession under an 
agreement of partition, by any of the 
heirs, is sufficient to hold the proper- 
ty. Edwards y. Chilton et al., 352 


HUSBAND AND WIFE. 


In the introductory part of a deed 
or bill of sale, conveying a wharf-boat, 
it is recited that the deed is made be- 
tween the grantor and M. H., agent 
for Mrs. M. E. H., (wife of M. H.), but 
in the granting part of the deed it re- 
cites that the boat is conveyed “to the 
party of the second part.” H. took 


— of the boat and held it. 
ELD: 


That being personalty, and not con- 
veyed to the wife as her separate es- 
tate, and having been reduced to pos- 
session by the husband, it thereby 
became, in law, his absolute property, 
and liable for his debts; although the 
money paid for the boat may have 
been derived from the sales of real 
estate in Ohio, devised to the wife, 
and reduced to possession by the hus- 
band; the parties residing in this 
State at the date of the purchase, i. e., 
1866. 

Hill, &c., v. Wynn & Co. et al., 453 


See Parties to a Suit and 586 
IMMATERIAL ISSUES. 
See Pleadings, No. 7, and 627 


IMPEACHMENT (of Witness). 


See Wills, No. 7, and 729 

When the character of a witness 
for truth and veracity has been im- 
peached, the evidence of a witness 
who has been acquainted for a long 
time with the impeached, and has 
never heard the character of said wit- 
ness for truth and veracity questioned, 
is admissible, although said witness 
may never have heard any person or 
persons say anything whatever con- 
cerning said impeached witness’ char- 
acter. Lemons vy. The State, 755 
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INADEQUACY OF PRICE. 


A case in which a sale under a de- 
cree should have been set aside, be- 
cause of great inadequacy of price, 


Sinnett et al. v. Oralle’s adm. et al., 600 


INDEPENDENT SCHOOL DIS. 
TRICTS. 


See Legislature (Powers of ) and 499 
INDICTMENT. 


1. It is not error to sustain a de- 
murrer to an indictment for a viola- 
tion of the conditions of a liquor license 
bond, when the indictment does not 
allege that the violation occurred at 
the place the liquors were to be sold 
under the license. 

The State v. Church, 745 


2. When the constitution of the 
State requires an indictment.to con- 
clude in certain form and words, the 
indictment is not good unless it con- 
cludes in the exact language of the 
constitution, 

Lemons v. The State, 755 


3. A prisoner, by failing to demur, 
or moving to quash, or moving in 
arrest of judgment, on an indictment 
not in the exact language required by 
the constitution, cannot be held to 
have waived his right to make objec- 
tions to the indictment in the appel- 
late court; the right being a constitu- 
tional, and not a personal right. 


See Grand Jurors and 763 
INFANCY. 


When a party attained his majority 
in 1856, he cannot file a bill in 1859 
to set aside the probate of a will made 
in 1840, the disability of infancy hav- 
ing been removed more than one year. 


| Code of 1849, chap. 122, see. 35. 


McClinkic et al. v. Ocheltree et al., 249 


As to support of, see Wright et al. 
v. Graham, 


INFERIOR TRIBUNALS. 


See Mandamus and 
Board of Supervisors and 300 


See also Elections and 371 
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INJUNCTIONS. tion may be brought by the obligees, 
and a joint judgment rendered for the 
1, A judgment is rendered against | Whole of their demand, although the 
§., as one of the sureties of a sheriff, | claims due them respectively may be 
for the amount of: certain receipts | Of different amounts and bear interest 
iven to a circuit court clerk for fee | from different dates. 
ills, whilst S. is in the State of| Peerce et al. v. Athey et al., 22 
Ohio, having gone there from fear of} 9 An order is made requiring a 
Violence from the rebels; process upon | complainant to file a new injunction 
which the judgment is obtained is | bond, with additional security, within 
served upon him just prior to his de-| twenty days, or the injunction should 
parture. After his return he learns | stand dissolved; at the same time a 
of the existence of a receipt, in the| motion to dissolve, made by the defen- 
hands of a party with whom the pa-| dant, is refused. The defendant ap- 
pers of the sheriff (the latter having }pealed to this court before the time for 
gone from the State) were deposited | filing the new bond expired, and the 
for safe keeping during the war, which | complainant filed the bond within ‘the 
purported to be in full of the claims | twenty days. A motion made here to 
and receipts upon which the judgment | dismiss the appeal, because it was ta- 
was predicated. HELD: | ken before twenty days expired, was 
That S., not having any knowledge | denied. 
of the existence of any defense at the | Hutchinson et al. vy. Landeraft, 312 
time the judgment was rendered, and| 93 It is within the power of a judge 
not only so, but the evidence of that | of the circuit court to make an order 
defense, which was a receipt, having | requiring a complainant to give a new 
been discovered after the judgment | injunction bond, with additional secu- 
was rendered, it is a proper case for | rity, in vacation. Tb. 
the interposition of a court of equity| 4 
by injunction. 





4, Where,a bill of injunciion is filed 
115 | i™ and process issues thereon from 


: | the clerk’s office, it is a case pending 
2. The trustee or cestut que trust can- | +, court within the letter and spirit of 
not go into a court of equity to enjoin | 


: chapter 136, Code of West Virgini 
a sale of trust effects under an execu- | meh gee appeal will lie na this yen 
ed a sate ogee —, by vervee se 2 \ from an order of the judge of the cir- 
subsequently acquired judgment, there | cuit court, made in vacation, in rela- 
being a complete and adequate remedy |tion dhenahel , 


Harvey v. Seashol, 


at law. 
Kuhn, Netter & Co. v. Mack & bros., 186 | . : ‘ 
3. No appeal lies to this court from | INSTRUCTIONS. 
the order of a judge of the circuit | 
court refusing an injunction. | 1, If an instruction propounds the 
McDaniel et al. v. Ballard, Sh’ff, 196 | law correctly, and cannot mislead the 
See Partnership and 326 | jury, it cannot be erroneous, no matter 


4. Injunction was the proper reme- | = — rg " Och! ae l 
dy in this case to determine the ques-| ~~“ atc a. v. Coneiresdas, 250 


tion of the assessment of taxes, where|, 2. The evidence being conflicting in 
it was claimed in the bill that the act | its character, the following instruction 
creating the school district of Wells- | Was held to have been improperly given 
burg, under which the assessment was | t0 the jury, because it undertook to 


made, is unconstitutional. | decide for the jury what facts the evi- 
Kuhn v. B'd of Education, &c., 499 | dence proved; i.e, “The evidence 
See Deficiency and 59] | Showed that the money drawn by John 


_.. | A. Smith, as the agent of the plain- 
597 | tiff’s testator, from the second auditor’e 
office in Richmond, Virginia, and de- 
INJUNCTION BONDS. | posited by him to the credit of the 

| plaintiff’s testator in the Farmers’ 

1. ‘Where an injunction bond is| Bank of Virginia, at Richmond, was 
joint as to the obligees, and joint and | presumed to be confederate money, 
several as to the obligora, a joint ac-|and unless that presumption was re- 


See Dissolution of Injunction and 
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butted by evidence, and if so, he could 
not recover in this action.” 

Harrison, ex’r, v. Farmers’ 0’ k, &e., 393 
See Equity Jurisdiction and 600 
See Bull of Exceptions and 627 


INTERNAL REVENUE STAMP. 


A contract is not stamped on its be- 
ing made, but it is subsequently, after 
suit brought to enforce it, stamped by 
the United States collector of internal 
revenue, and certified accordingly, and 
it is held that this stamping relieves 
from the necessity of considering the 

uestion of the validity of the contract 
or want of a stamp. 
Logan y. Dils, 397 


INTEREST (recovery of). 


The act of February 15th, 1868, 

rohibiting persons who were engaged 

in the rebellion from recovering inte- 

rest during the war, and while they 
were enemies, is not unconstitutional. 

Hutchinson et al. v. Landerafi, 312 

See Judgment and 693 


IRREPARABLE DAMAGE. 


See Dissolution of Injunction No. 4, 
and 597 


ISSUE (out of chancery). 


1. A chancellor has a discretionary 
authority to direct or decline to direct 
an issue to try any material fact put 
in issue by the pleading in the cause. 
Such discretion, however, is a sound 
or legal discretion, and its improper 
exercise either in directing or declin- 
ing to direct an issue, may be reviewed 
and corrected by the appellate court. 

Powell v. Batson et ux., 610 

2. The proper criterion by which to 
test the propriety or impropriety of 
such an issue, is that, where in a given 
case the decree rendered is sustained 
with reasonable certainty by the facts 
and circumstances disclosed by the 
record, there would be no error in 
omitting or refusing to direct an issue 
to try any material matters of fact put 
in issue by the pleadings. But if the 
correctness of the decree is made to 
depend on the existence or non-exis- 
tence of such material facts, and ‘the 
evidence and circumstances of the 
case are so equally balanced as to make 
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their existence or non-existence doubt. 
ful, then it would be error to fail or 
refuse to direct an issue to be tried by 
a jury. Ib. 
3. In the case at bar neither party 
demanded an issue, and as the decree 
was justified by the evidence, it wag 
not error in omitting to direct an issue 
to try the validity of a paper-writing 
in question. Ib, 


JOINDER OF ISSUE. 


1. In an action of writ of right, no 
plea is tendered or filed by the defen- 
dant, and no replication or issue ig 
joined, and the jury is sworn as though 
the mise had been properly joined. 
HELD: 

That it is error to try the case in the 
absence of such plea and issue, and no 
judgment fewest be rendered on the 
verdict. 

Gallatin’s l’rs v. Haywood’s h’rs, 1 

2. If the intervention of a jury is 
waived, and the evidence is heard b 
the court and judgment rendevall 
without issue having been joined, it ig 
as equally erroneous as though the 
case had been tried by a jury. 

B. & O. R. R. v. Faulkner, 180 

3. The appellate court will not re- 
verse a judgment for want of joinder 
to a plea of non-assumpsit. Code of 
W. Va., chap. 134, sec. 3. 


McSmithee’s adm. v. Feamster, 673 
JOINT ACTION. 
See Injunction bond and 22 


JOINT JUDGMENT. 


1. G. institutes an action of trespass 
on the case against J. and ten others, 
for arrest and false imprisonment. The 
defendants pleaded the statute of lim- 
itations and not guilty, and issues were 
thereon joined. Upon the issues the 
jury rendered a verdict for damages 
against eight of the defendants, find 
two of the defendants not guilty, and 
omitted to find any verdict against F,, 
the other defendant, and the circuit 


court entered joint judgment on the’ 
finding of the jury against the eight” 
defendants for the damages assessed by — 


the jury, and the costs. HeEtp: 


That as the defendants against whom : 
the verdict was rendered, and the judg- 


ment thereon entered, were not preju- 
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diced by the omission as to F., it was | ers captured on the raid, to Richmond. 
proper to enter the judgment on the | His connection with the company, his 
yerdict against the defendants who! presence with the parties having the 


were found guilty. 


| prisoners in charge and guarding them 


Jones et al. v. Grimmet, 104 | on the return, and way to Richmond, 


2. A joint judgment against two par- 
ties, where the service of notice is im- 
properly executed as against one party, 


shows his participation with the illegal 
| detention and imprisonment so as to 
| fix his guilt in the premises as a joint 


is erroneous, and must be reversed as | ‘Tespasser. 


to both. 
Vandiver et al. v. Roberts, 


JOINT TRESPASSERS. 


1. The declarations of a party who 
is sued as one of a number of joint 
trespassers, in relation to the alleged 


trespass, at the time and whilst in the | 


rformance of the act, whether in the 


ginning, middle or end of the drama, | 
are proper to illustrate and character- | 


ize the transaction, so as to constitute 


the whole one transaction, and exhibit | 
the act in its true light and give to it | 


its proper effect. 
Ellis et al. v. Dempsey, 126 
2. A number of parties are sued as 
joint trespassers. It is proved for the 
plaintiff that T., one of the defendants, 
went to commit the alleged trespass un- 
der the direction of S., another of the 
defendants, but that T. belonged to an- 
other military organization from §., 
and that he took from the plaintiff, 
goods, &c., and converted them to his 
own use. It was then competent for 
thedefendantsto prove the declarations 
of T. when about to start to commit the 
trespass, relative to his purpose and 
intent, and in what character he acted, 
whether on his own separate and indi- 
vidual account and responsibility or in 
conjunction with the defendants, or by 
their orders, or under their authority, 


| 
493 | 


or either of them, as part of the res geste | 
to have such weight as it was entitled | 


to, Tb. 


3. It isheld that a party is liable asa | 
Joint trespasser, in an action for assault | 


and battery, arrest and false imprison- 
ment, where he was engaged in a raid 


made by a party of about three hun- | 


dred rebels, which captured the plain- 
tiff, though not present at the capture, 
and where he was with the party that 
captured him, at camp on the night of 
the capture; and where he was along 
with the squad for a considerable por- 


tion of the time and distance traveled | 


by it, that took the prisoner, with oth- 
VoL. Iv. 50 
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| JUDGES OF CIRCUIT COURTS. 


Cole v. Radcliffe et al., 


| Effect of statements of a judge during 


| a trial. See Caperton y. Ballard, 
| adm., 420 
| 

| JUDGMENTS. 

| Fraud in obtaining of, see 56 


A judgment rendered in June, 1870, 
| provides for the recovery of interest 
from 1866, which is held to be errone- 
ous under sections 14 and 16, chapter 
131, page 627, Code of West Virginia. 
But such error can be corrected in the 
court below by section 5 of chap. 134, 
and in this court by section 6 of same 
chapter, and it is accordingly correc- 
ted, Conner v. Fleshman, 693 


JUDICIAL SALE. 


See Sale (under a decree) and 600 


JUDGMENT CREDITORS. 


1. Original judgment creditors are 
necessary parties whereasuitis brought 
by a surety who has paid the debt, to 
enforce judgment lien, 

See Parties to a Suit, No.2, and 490 

2. Judgment creditors are necessary 
parties in proceedings to subject lands 
upon which they are liens, to the pay- 
ment of other judgment liens. 

Hoffman et al. v. Shields, 490 


JUDGMENT LIENS, 


See Rents and Profits and 605 
The lien of a judgment will attach 
to after acquired lands of the debtor. 
And such lands acquired or aliened 
by the debtor subsequent to the rendi- 
tion of the judgment, is within the 
terms and reason of the tenth section 
of chapter 186, Code 1860, 
Handly et al. v. Sydenstricker,adm. 605 
See Lands (after acquired), 
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JURISDICTION. 


See Mandamus as to jurisdiction of 
cireuit courts to revise proceedings of 
board of supervisors, and 300 

Courts of this State have jurisdic- 
tion, by attachment, over steamboats 
navigating waters of this State. 


| the lands owned by the debtor at the 
time of the attempted enforcement, 
should be applied to the discharge of 
the judgment before resorting to lands 
upon which the judgment was also a 
lien, then in the hands of his alienee, 
Handlly et al. v. Sydenstricker, adm, 605 
2. If the lands owned by the debtor 





Com’ th, use, &c., v. Fry et al., 721) are not sufficient to satisfy the judg- 
ment lien, then the real estate last 
JURISDICTION (of Justices). owned and aliened is liable, until it is 
abet sb Dee fully satisfied. And in a suit for the 
a — has no pre. my “roma ey of avierins the lien, rep it 
e 1 section of chapter 50, page | should ar W ason: er- 
341, Code of West Virginia, to be ac- | tainty that the land ‘firet. Hable eal 
tions for trespass to real estate in a| be sufficient to discharge it, it would 
case where the title to such real estate | not be error to decree and advertise 
is drawn in question. together the sale of all the land upon 
Belcher v. Gaston et al., 639 | which the lien existed, and then pro- 
ceed to sell it in the order in which it 
JURORS. was co% until a sufficient sum is re- 
alized to pay off the judgment and 
1. On the calling of a case for trial, | costs of A ng site Ib. 
the court below sustained a motion | 
made by the defendant, to quash the | 
panel or array of jurors, because they | 
were not summoned according to law, | See Forfeiture and 463 
and ordered the sheriff to forthwith | 
summon a sufficient number of quali- | 
fied jurors for the trial of the case, | 
and instructed him that,in summoen-| The law of another State in relation 
ing such jurors he was not bound to| to usury, must appear in the record, 
oe ony ane mgt Poy i as we no orgy this State can judicially 
nat he had been one of the panel or| know what it is. 
array before quashed, if there were no | 
other objections to him as a juror. | 
HELp: 
That there was no error in the di- | 
rections of the court to the sheriff,nor| 1, Powers of, as to creation of new 
in summoning jurors who had been | counties. 
previously summoned as the panel or | Lusher vy. Scites et al., 11 
array for the term, which, on motion; 2. The legislature has the power to 
of the defendant, had been quashed. | prescribe the terms on which enemies 
3 Ciperton Nickel, 173 | in war may enter and use the courts. 
2. As to improper conduct of juror | Peerce et al. vy. Carskadon, 234 
on a former trial, if he has not eaten | 3. The legislature has the exclusive 
up or expressed any opinion. See| power to create independent school 
New Trial and 203 | districts, without the assent of the cit- 
| izens residing therein, and to authorize 
JURY. | by law the election of a board of edn- 
| cation, for such districts, by the quali- 
See Jsaue (out of chancery) and 610 | fied voters resident therein, and to give 


JUSTICES’ JURISDICTION. 











LAND GRANTS. 


LAWS (of another State). 


Klinck v. Price, 4 
LEGISLATURE (Powers of). 


/such board power to make the annual 
| levies for buildings and the support of 
| schools therein. 

See Jurisdiction (of Justices) and 639! Kuhn v. B’d of Education, &c., 499 


LANDS (after acquired). LETTERS of ADMINISTRATION, 


| 
. . . . | . ‘_ 
1. Equity requires, where a judg-| The granting of letters of adminis 
ment lien is sought to be enforced, that! tration by the county court of Monroe 
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county, in 1863, was an act of a tribu- | the latter does. The former isa priv- 
nal in rebellion against the United | ilege which may be conferred by the 
States, and hence illegal and void, and | same power by which it was divested; 

it was not necessary to set aside such | the latter affects the vested rights of a 





letters of administration by a ecompe- | 
tent court, in order to give effect to an 
administration granted by a competent | 
tribunal. 

Caperton v. Ballard, adm., 420 


LEVY (of taxes). 


See Dissolution of Injunction, No. 4, 
and 597 


LEX LOCI CONTRACTUS. 


| party. Ib. 
| See also Caperton v. Bowyer, 176 
| 3.:A plea of the statute of limita- 
| tions concludes with a verification, 
and should be replied to before trial, 
and the want of replication is not 
| cured by verdict. 
B. & O. R. R. v. Faulkner, 180 
4. The time excluded by law from 
the operation of the statute of limita- 
tions, in actions of assumpsit, is from 
the 17th of April, 1861, to the 1st of 
March, 1865. Ib. 


The effect of a conveyance, made | 


in New York, of real estate lying in} 


this State, must be determined by the 
law of this State. But where a con- 
tract for the loan of money, to secure 


the payment of which the conveyance | 


is executed, is made in New York, as 
to its nature, construction and validity, 


LINCOLN COUNTY. 


it is to be governed by the laws of that | 


State. And where the law of that State | 


relating to the subject does not appear 

in the record, no court of this State 

can judicially know what it is. 
Klinck v. Price, 4 

See Mortgage, No. 2. 

See Commercial Intercourse and 346 


LICENSE (liquor). 


See Indictment, No. 1, and 745 
LIEN, 

See Garnishee and 305 

See Deed of Trust and 443 

See Judgment Lien and 605 


LIMITATION (Statute of). 


1. The act of the legislature of this 
State, passed February 27th, 1866, de- 
claring that the period from April Pi, 
1861, to the passage of the act, should 


not be computed in counting the time | 


under any statute of limitations in cer- 
tain counties, is not unconstitutional. 
Ce ‘aperton v. Martin, 138 | 
2. A distinction is taken in favor of | 
an act of the legislature which revives | 
a remedy, which is lost by reason of a | 
statute of limitation, and the case of a | 
remedy cut off or "destroy ed by the 
same authority. The former does not | 
violate the obligation of a contract; 


See Lusher v. Scites et al., 11 
LIQUOR. 
| See Writ of Error and 745 
LOAN. 
| See Usury and 456 


| A contract for the loan of money 
known by the loanor to be to pay a 
|debt due in confederate money, is 
valid, unless there is fraud and collu- 
sion between the loaner and the party 
to whom the debt in confederate mo- 
ney is due. 
Rennick et al. v. Correll, adm., 627 
See also 637 


LOST BOND. 


See Parties to a Suit and 586 
See Assignment and 673 


MAINTENANCE. 


Maintenance and support of infants 
out of separate estate of the mother. 
See Wright et al. v. Graham, 430 


MALICE. 


| It is not error in the court below to 
| instruct the jury in an action for false 
arrest and imprisonment, that if the 
|jury believe from the evidence that 
| the defendant, assuming to act as an 
| officer of the so-called confederate go- 
| vernment, and at the time of commit- 
|ting the wrong complained of, was 
|engaged in an effort to subvert the 
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government, and that Pe peemance of 


such illegal and treasonable purpose, 
and as a means to its accomplishment, 


arrested and imprisoned the plaintiff, | 
that then the law would imply malice | 


from such illegal proceedings and ar- 
rest, and that such 
malice could not be rebutted. 


French v. White, 170 | 


MANDAMUS. 


1. A petition for a mandamus is not 


verified by oath or affirmation, but the | 


defendant appeared and moved the 


court to dismiss the rule issued, be: | 


cause the court had no jurisdiction on 
mandamus to review the proceedings 
of a board of supervisors. HELD: 
That such appearance must be re- 
garded as waiving the want of affida- 
vit to the petition. 
Board of Supervisors of Mason 
Co. v. Minturn, 300 
2. The writ of mandamus is a proper 
remedy to compel all inferior tribunals 
to perform the duties required of them 
by law, and when there is left to the 
inferior tribunal no discretion but to 
perform the duty in a particular way, 
by doing a specified act, then the infe- 
rior tribunal acts ministerially, and 


may be compelled by mandamus, not | 
only to perform its duties, but to per- | 


form them by doing the certain speci- 
fic act. Ib. 


8. When there is left to the inferior | 


tribunal any discretion to perform its 
duties in any other way than by doing 


a certain specific act, then such infe- | 


rior tribunal can be compelled by 


mandamus to act and perform the du- | 


ties required of it by law, but cannot 
be directed what decision shall be 
made. 


cision of the inferior tribunal cannot 
be reviewed by mandamus. If any er- 


rors have been committed, the proper | 


mode of review is by certiorari. Jb. 
MARRIAGE SETTLEMENT. 


1. C’s real estate is encumbered with 
liens, and a suit is pending to enforce 
them. Pending the suit C. dies, leav- 
ing four heirs. H., a daughter, mar- 
ried S. H. E.; and there is a mar- 
riage settlement investing in J. A. E., 
a trustee, the real estate inherited by 


In such case the court has no | 
jurisdiction by mandamus, and the de- | 


the daughter H., for her sole and sep. 
| arate use. In the pending suit a decree 
lis rendered by the circuit court of 
Lynchburg, in 1854, against her trug. 
tee, for the one-fourth of the liens 
| against the real estate of which her 


resumption of | father, C., died seized. 8. H. E., her 


| husband, and J. A. E., her trustee, with 
the consent and approbation of the 
husband, join in the deed to J. N.C, 
for two tracts of land in Kanawha 
county, included in the marriage set- 
tlement, and against which the decree 
was rendered; and a lien is retained 
,in the deed for 11,000 dollars, the 
whole of*the purchase money, and a 
| deed of trust was executed by J.N.C., 
at the date of the deed, to secure 9,600 
dollars, parcel of said purchase money, 
J. N.C. never paid all the purchase 
money, and became involved, and ex- 
ecuted sundry deeds of trust on his 
lands, and judgment liens were also 
obtained against him. Hep: 

That the lien of thedecree against 
E., the trustee, resting on the estate 
conveyed in the deed of settlement, was 
paramount to the rights and title of the 

| grantors and cestui que trust therein, 
and the provisions of the deed of set- 
| tlement could not be carried into effect, 
as to any part of the property, so long 
|as the lien remained unsatisfied, and 
they could neither sell it for the pur- 
| poses of reinvestment, nor could the 
cestui que trust enjoy the rents and pro- 
| fits, or any part thereof, for at least five 
years, and under the circumstances, it 
was clearly competent to sell a part of 
the estate and discharge the lien, in 
order that the residue might be enjoyed 
| by the cestui que trust, and in doing so, 
| there was no violation of the spirit of 
| the deed of settlement, at least none 
that the cestut que trust could be heard 
to complain of. 
Parker v. Clarkson et al., 407 
| 2. W., a married woman, holding 
| property to her own use under a mar- 
riage settlement, through a trustee, and 
residing in linois when the war broke 
|} out, went to Richmond in September, 
| 1861, and to avoid the confiscation of 
her property by the confederate gov- 
| ernment, executed her bond for 1600 
dollars to her kinswoman, G., who re- 
sided in Richmond, which on its face 
purported to be for the maintenance 
and education of the daughter of W., 
| prior to January Ist, 1861. G. brings 
| suit on the bond and seeks to make 
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the property of W., in the hands of| 
her trustee, liable therefor. HELD: 
I. That the bond is void by reason | 


789 
MORTGAGE. 


P.and K. were citizens of New York. 


of being a transaction in violation of | P. owned lands in this State, and em- 
| ployed K. as an agent to come to this 
| State and endeavortosellthesame. K. 


public policy and the law against tra- | 
ding with an enemy. 

Wright et al. v. Graham, 430 
- II. That the property of W. was lia- 
ble toa just amount for the mainte- 
nance and education of the daughter 
of W., expended by G. to that end. 
And the decree was reversed and the 
cause referred to a master to ascertain 
the correct amount due. Tb. 


MEASURE OF DAMAGES. 


See Trover and Conversion and 642 
MINORS. 
See Infancy and 249 
MISNOMER. 
See Abatement (plea of ) and 53 


MISREPRESENTATION. 


1, A case in which a contract ob- 
tained by misrepresentation, is held 
unconscionable and fraudulent. 

Davis et al. v. Henry, 571 

2. Where a cuntract is clearly fraud- 
ulent by reason of misrepresentation, 
asecond contract annulling the first, 
made whilst under the influence ot 
such misrepresentation, and a repeti- 
tion thereof, is a continuation of the 
fraud, and is not a confirmation or 
condonation of the first fraud, and the 
court below would have acted proper- 
ly in rescinding the second contract. 
Yet as the testimony in this case is not 
entirely satisfactory, but vague and 
indefinite as to the fact whether the 
party was fully informed at the time 
of making the second contract, that he 
had been defrauded, and that he in- 
tended. the second contract to be a dis- 
tinct transaction of confirmation, the 
ease is remanded to the court below to 
settle that question by more definite 
testimony ; or, as this isa case in which 
it would be eminently proper, by an 
issue out of chancery. Ib 


MISTAKE. 
See Specific Execution and 273 


failed to make sale, and learning from 
P. that he was in straitened circum- 
stances for money, proposed to loan 
him money, at rates that were exorbi- 
tant and usurious, if he would execute 
him a deed for the lands as security. 
P. executed a deed that was absolute 
and in fee simple on its face, and K. 
executed on the same day, an agree- 
ment to P., stipulating that he might 
elect to repurchase the lands for a cer- 
tain sum in three months, and certain 
other and greater sums in 6 and 12 
months respectively, if he would so 
elect at the expiration of six months 
from the date of the agreement, which 
sums were largely in excess of the 
consideration expressed in the deed, 
and six per cent. interest thereon. K. 
refused to permit P. to repurchase af- 
ter failure to elect at the expiration of 
six months, claiming that the sale and 
deed were absolute. P. filed his bill 
to cancel the deed, alleging that the 
transaction was only for the security 
of money, and was usurious in its char- 
acter. The proofs in the cause tended 
to show that the transaction was a loan 
of money and the land was held as se- 
curity. HELD: 
That the transaction was in effect 
a mortgage, and that P. was entitled 
to redeem the land upon the payment 
of the consideration expressed in the 
deed, with interest thereon. 
Klinck v. Price, 4 
II. That as the contract was made 
in the State of New York, and as to 
its nature, construction and validity, 
must be governed ,by the law of that 
State, and the law of that State on 
usury was not pleaded, the courts of 
this State could not judicially know 
what it was, and therefore, it did not 
appear that the transaction was usuri- 
ous. Ib. 


MUTUAL ASSURANCE 
TY (of Virginia). 


SOCIE- 


A mutual assurance society, created 
under the laws of Virginia, insures the 
court-house and public offices of Berke- 
ley county, prior to the rebellion. Du- 
ring the rebellion it assessed certain 
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quotas on the property insured, and 
sought to enforce the claim by bill in 
equity. itis held that the society was 
a corporation having its office in the 
city of Richmond, in rebel territory, 
and that it could not make assessments 
on property within loyal territory, the 
transaction being forbidden by the 
policy of the law. That the corpora- 
tion, if not actually dissolved, was so 
far so as to suspend its powers over 
the property insured, to subject it to 
liability, then and forever, for matters 
accruing during the war, and during 
that time to sunder the former rela- 
tions existing between the society and 
the assured. 
Mut, Assu. Society of Virginia v. 
Board of Supervisors, &c., 343 


NEW CONTRACT. 
See Assignment and 346 
NEW COUNTIES. 


1. The subject of creating new coun- 
ties belongs to the legislature alone, by 
the provisions of the constitution. To 
exercise the power thus conferred the 
legislature must inform itself of the 
existence of the facts (as to area, pop- 
ulation, &c.,) prerequisite to enable it 
to act on the subject. How it shall do 
so, and on what evidence, the legisla- 
ture alone must determine; and when 
so determined, it must conclude further 
inquiry by all other departments of 
the government. And the final action 
terminating in an act of legislation in 
due form, must of necessity presuppose 
and determine all the facts prerequisite 
to the enactment. 

LIusher v. Scites et al., 11 

2. The courts cannot go into an in- 
quiry as to the truth or falsity of facts 
upon which an act of the legislature is 
predicated, where the latter has sole 
jurisdiction of the subject. Ib. 

3. The existence of Lincoln county 
held to be a fact. 


NEW TRIAL. 


1. A case in which a verdict is sus- 
tained by the evidence, and in which 
it was proper to refuse an application 
for a new trial, asked for by defendant, 
because the damages wére excessive. 

Nadenbousch v. Sharer, 203 

2. Notwithstanding the improper 


conduct of a juror, in another case 
tried at the same term of the court, 
who is empaneled in this case, and 
where it is not shown that he had made 
up or expressed any opinion in respect 
to this case, or that he was in any man- 
ner 80 connected with any of the par- 
ties as to render it improper for him 
to sit, it is not grounds for granting a 
new trial. Tb. 
3. A case in which there was no er- 
| ror in overruling a motion for a new 
trial based upon the affidavit of three 
of the jurors, as the grounds alleged 
in the affidavits were insufficient; they 
related to the view the jury had taken 
of the evidence in the case. 
Buchanan et al. y. Reynolds et ux., 681 


‘NON EST FACTUM. 





1. Under the plea of non est factum 
it is competent to prove that at the 
time of the delivery of the bond to the 
obligee by the principal debtor, it was 
stated by him that the two other obli- 
| gors, who were in fact sureties, had 
| signed it with the understanding and 
| agreement that certain other parties 
| were also to sign it. And this being 
| established, and that the obligee took 
| the bond with this understanding, the 
| delivery, which is essential to the ex- 
| istence of the bond, was not such a one 
| as the bond of the parties to be bound 
| thereby, and therefore there was no 
such bond. 


Stuart et al. v. Livesay, 45 
| 2. Where the plea of non est factum 
| is sought to be made out on the grounds 
| of the mutilation of the instrument, the 
| question whether it has been mutilated 
| is for the jury and not for the court, 
and it is proper to permit it to go to 
|the jury without first requiring the 
| plaintiff to explain the alteration ap- 
| parent on its face. 
Conner v. Fleshman, 693 
3. If no objection is made to the of- 
| fering in evidence of a copy of a sup- 
| posed bond sued on, without evidence 
| of the loss or destruction of the origi- 
nal, on the trial below, it is too late to 
|make the objection in the appellate 
| court. Ib. 
4. Where a plea of non est factum 
| seeks to avoid a written instrument on. 
| the ground of alteration, it is proper 
| for a copy of the paper as it was proved, 
by the defendant, to have been origi- 
| nally, to go to the jury to determine 
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whether the original had been altered | pellate court must presume the order 


or not. Ib. | to be properly made. 
5. F., for the use of S., brings a suit | t Pendleton, use, v. Barton, 496 
of debt against C. The declaration con- | 2. Where no objection is made to 


tains three counts; the first describes | Offering a copy as evidence in the court 
the instrument as a writing obligatory, | below, it is too late to object in the ap- 
the second as a note, and the third as| pellate court. 


a writing obligatory, profert of a copy | Conner v. Fleshman, 693 

of which is made, hecause the original | See Indictment, No. 3, and 763 
7 | ? ? 

has been altered by the erasure of the | 


words “and seals,” without the know]l- | OFFICERS. 
edge or privity of F. or S., subsequent 
to the execution of the paper. Non est} Where there is no averment in a 
factum is pleaded, and the alteration is | bill of injunction, that officers were not 
the grounds of the defense. It is proved | duly elected and qualified, who had 
on the trial that the alteration was | levied and were seeking to collect tax- 
made without the knowledge or con-| es, that irreparable damage will be 
sent of F. and S., or of C. HeEnp: done, &c., it is not error to dissolve the 
That it was not error to instruct the | "Junction. : ‘ 
jury that the plaintiff was entitled to | White Sul. Springs Co. v. Holly, _ 
recover, if they believed from the ev- | creas., 597 
idence, that the change of the instru- | 
ment from a bond to a note was made | 
after its execution, by or with the| 
knowledge or consent of the defendant, | 
or that it was not made by the obligee 
or assignee, or by their procurement. 
b 


OMISSION. 


An omission by the clerk to sign an 
affidavit upon which an attachment 
| was predicated, at the time it was 
| made, does not vitiate the attachment 
| properly issued thereon. 

NON INTERCOURSE. | Farmers’ Bank et al. v. Gettinger, 305 


See Commercial intercourse and 346| | OPTIONAL CONTRACTS. 
NON PAYMENT OF TAXES. | See Specific Execution and 374 

See Deeds and 681 | ORDER OF PUBLICATION. 
NON RESIDENT. | See Equity Pleadings, No.3, and 296 


| An order of publication is given 

See Equity Pleadings, No.3, and 296 | which is held to be insuficient. 
Hoffman et al. v. Shields, 490 

NOTICE. 
PARDON. 

See Dissolution of Injunction,No.1, | 
and 42| <A pardon granted by the President 
See Service of Process and 493 | of the United States for offenses com- 
| mitted during the late rebellion, will 
| not avail a party in an action of tres- 
| pass. Caperton v. Martin, 138 


See also Caperton v. Bowyer, 176 


A notice to a constable and his sure- 
ties that intended to, but in fact does 
not contain an averment that the con- 
= received or collected any money 
on the claims placed in his hands by 
the plaintiff for collection, is fatally | PAROL EVIDENCE. 
defective. 


Barrett et al. v. Smith, 709 | It is not error where the contents of 
| a release, pleaded but not offered in 
OBJECTION. | evidence, are proved by parol evidence, 
| if no objection is offered to such mode 

1. No objection being made, all par- | of proof. a aS ; 
ties being present, to a motion to set | Washington, ex’or, v. Burnett, 84 
aside an order of submission, the ap- | See Receipt and 101 
























792 
PARTIES TO A SUIT. 


See Equity Pleadings, No.l and 72 

1. An erroneous decree in relation 
to the interest of parties who are not 
in court does not prejudice parties 
who are in the suit. 
Kuhn, Netter & Co. v. Mack & Bros. 186 

2. It is necessary, in a bill to en- 
force a judgment lien by a surety, 
where such surety has paid the judg- 
ment, that the original judgment cred- 
itors, whose judgment he has paid, be 
made parties. Conway v. Odbert et al., 
2 W. Va. Rep., 25. 

Hoffman et al. v. Shields, 490 

See Judgment Creditors. 
See Garnishee, No. 4, and 703 

3. The heirs of H. file a bill to en- 
force the execution of a contract for 
the exchange of lands, made between 
H., in his lifetime, and C. The bill 


alleges that H. derived title to one- | 


ninth part of one of the tracts so ex- 
changed, from one W. and wife, by 
deed of conveyance, which was burned 
up and never admitted to record. It 
is held on demurrer that W. and wife 
are necessary parties, because it was 
necessary for the purposes of the bill 
to set up the conveyance from them. 
No possession by H., and those claim- 
ing under him, can bar a recovery by 
W. and wife, because they cannot dis- 
pute the title of their vendors. 
Callihan v. Hall's heirs, 531 

4. On a bill for the specific perfor- 
mance, it is proper to make a party a 
defendant to whom an interest in a 

rtion of the purchase money has 

een assigned. Having an equitable 
interest, he is in a situation to be af- 

fected by the decree of the court. 
Davis et al. vy. Henry, 571 

5. Where a party holds an instru- 
ment of writing as the mutual friend 
of both parties, or a deed as an es- 
crow, and refuses to deliver the same, 
he is a proper party to a bill for a spe- 
cific performance of the instrument, 
or the terms of the deed. And if a 
party thus holding a quasi trusteeship 
does not demur because of his being 
made a party, it is not for the party 
against whom the specific performance 
is sought, to demur. Ib. 

6. In a declaration in a suit on a 
lost bond, it is alleged that the bond 
was given to one of the plaintiffs, who, 
by the affidavit filed of the loss of the 
bond, is alleged to be the wife of the 
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other plaintiff, and it is held that a 
sufficient interest appears in the fe. 
male plaintiff, to justify the use of her 
name as a plaintiff, without further 
averment to disclose her interest, 
Hawver et al. v. Seibert and wife, 586 


PARTNERSHIP. 


C. files a bill of injunction, alleging 
that he has bought the interest of H, 
in the firm and partnership effects of 
B. & H., and that B. has collected 
debts and accounts due the firm, and 
that the effects of the firm are being 
wasted and squandered, and if carried 
on much longer under the manage- 
ment of B., irreparable mischief and 
damage will be donetoC. andH. (€, 
asks that if a dissolution has not op- 
erated by reason of the sale of H.,a 
dissolution of the partnership be de- 
creed, and the appointment of a re- 
| ceiver and settlement of the partner- 
ship accounts. HELD: 

1. That the legal effect of the sale 
of H. to C. is, ipso facto, a dissolution 
‘of the partnership existing between 
| B. and H. 
| II. That the effect of the sale, and 
consequent destruction of the partner- 
‘ship, was not to invest B. with the 
control of the partnership effects as 
surviving partner; and that an order 
of the circuit court restraining B. from 
the control of the effects, and the ap- 
| pointment of a receiver to take charge 
| of the partnership effects, was not er- 
| roneous; and that there was sufficient 
equity on the face of the bill to jus- 
tify a refusal to dissolve the injunc- 





| tion. Ballard y. Callison, 326 
PARTITION. 
| See Possession and 352 
| See Rescission and 620 
PAYEE. 
See Debt (action of) and 257 
PAYMENT. 


1. A general payment before suit 
brought, may be proved without a bill 
of particulars. Otherwise as to par- 
tial or specific payments. 

Shanklin’s adm, v. Crisamore, 134 

2. Payment after suit brought must 
be pleaded; but if it is a general pay- 
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ment it may be proved without bill of | 
particulars. Otherwise if it be a spe- 
cific or partial payment. Ib. 
Payment in confederate money, see | 
that title, and 
3. Payment of a judgment or de-| 
cree to the attorney of record who ob- | 





. tained it before due notice of revoca- | 


tion of his relation, is valid and bind- | 
ing on the plaintiff. 

Harper, adm’r, v. Harvey, et al., 539 | 

4, No payment to an attorney after 
he had gone into the confederate 
lines, would be binding on the plain- | 
tiff, as the relation ceased or was sus- 
pended from that time. Ib. 

5. The Bank of Virginia, located at | 
Richmond, has an office of discount | 
and deposit at Charleston. The man-| 
agement and control of the latter is| 
under a board of directors appointed 
by the former. No directors are ap- 
pointed by the former for the Charles- 
ton branch, after the war commenced 
in 1861, and the board, whose term of | 
office expired in that year, refused to | 
act in that capacity. The cashier and 
other officers also dissevered their | 
connection with the branch, and the | 
assets and affairs thereof passed into 
the control of the president thereof, 
who was recognized by the officers of 
the parent bank, and was authorized 
to pay depositors and receive payment 
of debts at that time. Richmond was 
within the confederate military lines 
until 1865, and Charleston was within | 
the federal lines. In 1863, the presi- 
dent receives payment from S. of a 
debt due the branch at Charleston, 
from the estate of D., with the con- | 
sent of the administrator of D., and | 
the president assigns the debt, which 
is secured by a trust deed, to S. A 
bill is filed by a creditor of the bank, 
in 1867, to set aside the assignment to | 
S., upon the ground of its being void 
for the reason that there was no au- | 
thority in the president to make it, 
and claiming the benefit of the lien of | 
the bank on Donnally’s estate, secured | 
by the trust deed, by virtue of an at- 
tachment. Hep: 

I. That under the special circum- | 
stances the payment made by S. ought | 
to be sustained, and that the authority 
of the president to make the assign- | 
ment was adequate. 

Parker et al. v. Donnally et al., 648 | 

II. That inasmuch as it was not al- | 
leged in the bill, nor does it appear in | 
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the record, that the bank or its credi- 
tors were injured by the payment; nor 
that the funds were misapplied or 
wasted by the president, or that any 
loss was sustained by the bank or the 
creditors in consequence of the receipt 
of such payment; nor that the funds 
received were under par at the time, 
or that they did not, in fact, enure to 
the benefit of the general creditors of 
the bank, it would be severe and rig- 


| orous doctrine for a court of equity to 


hold that payments thus made to the 
president, with the continuous acqui- 
escence of the bank for many years 
should, at the instance of creditors, be 
set aside, and the debtors compelled 
to pay their debts again, in the ab- 
sence of any allegations in the bill, or 
anything that appears elsewhere in 
the record, that the bank or the cred- 
itors were in fact injured by such pay- 
ment. Ib. 

Ill. That as it was competent for 
the representatives of D. to pay the 
debt, there could be no ground of com- 
plaint on the part of the creditors at 
large of the bank, who are not shown 
to be injured thereby, that S. should 
have paid the debt for them, and with 
their consent, as well as the assent of 
the bank, and taken a transfer of the 
debt, together with the trust or lien 
by which it was secured. 


PERFORMANCE. 
See Specific Execution, No. 3,and 514 
PERSONALTY. 


Personalty reduced to possession by 


|the husband becomes his absolute 
| property. 


Hill, &e., v. Wynn & Co. et al., 453 
PERSONAL DECREE. 
See Equity Jurisdiction and 600 


PERSONAL REPRESENTA- 
TIVES. 


An appeal can be taken by a per- 
sonal representative as of right. 
See Appeal and 312 
See Attachments, No. 2, and 648 


PERSONAL SERVICE. 
See Equity Pleadings, No,3,and 296 
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PETITION. | plication should have been sustained, 


| the plea held bad, and judgment en. 

Parties claiming to be subsequent | tered for J. Ib. 
attaching creditors, must come in by| 5. Two pleas are filed in an action 
petition, and cannot dispute the valid- | of trespass, one the general issue, the 
ity of prior attachments by mere mo-| other “belligerent rights;’ issue ig 
tion. Ludington et al. v. Hull, 130 | joined on both of these pleas, and the 

|jury finds a conditional verdict for 

PLEADINGS. | the plaintiff, subject to the opinion of 

| the court on a demurrer to the evi- 

See Joinder of Issue and 1|dence. The court below decides on 

See as to pleading payment in assump-|this demurrer for the defendants, 
sit, Bull of Particulars and 134 | HELD: 

1. If a plea is bad and the replica-| That the plea of belligerent rights 
tion also bad, a demurrer to the latter | being a bad plea, the issue thereon 
should be sustained and the plea held | was an immaterial one, and the verdiet 
for naught. But as an issue thus rais- | of the jury on the general issue, find- 
ed in the court below is an immaterial | ing for the plaintiff, being sustained 
one, the error in overruling the de-| by the evidence, should have been en- 
murrer to the replication could not be | tered as the judgment of the court. 
to the prejudice of the party filing the Carskadon v. Johnson et al., 356 
plea, and he cannot be heard in this| 6. When a plea, replication, or sub- 
court to complain of it. sequent pleading concludes to the 

Caperton v. Martin, 138 | country the adding of the similiter be- 
See Limitation (statute of ) No. 3, ing all that is necessary to complete 
an 180 | the issue, the omission to do so is not 

2. Two counts in a declaration of | error after verdict which will avail in 
debt describe two bonds; a plea is en-| the appellate court. But it is other- 
tered purporting to make defense to| wise when the plea, replication, &c., 
the whole action, but the matter of | concludes with a verification, and with- 
defense goes only to the consideration | out anything more, a trial is had and 
of one of the bonds. In this the plea | a verdict or judgment rendered with- 
is bad, but judgment being entered by | out any issue on such plea or replica- 
consent for the amount of one of the} tion. Capertonv. Ballard,adm’r, 420 
bonds, the defect is cured, and leaves} 7. A party cannot take advantage, 
the plea to be tested as to the matter | in the appellate court, of the fact that 
of the defense, on the sufficiency of | there was no issue made up on special 
the facts stated in it. | pleas, if the pleas do not present a 

Jarrett v. Nickell, 276 | bar to the plaintiff’s action; as any 

3. After a plea is filed it is too late | issue that might have been had upon 
to object to it as being insufficient in| them, would have been immaterial 
law; the plaintiff should demur if he | and unavailing. 
wishes to test its validity. Ib. Renick, et al. v. Correll, adm’r, 627 

4. J.sued N.ona bond; N.pleaded| 8. A plea given, which is held to be 
specially that the bond sued on was | too indefinite and uncertain in form, 











given in 1866, in lieu of one given in 
1863, which latter was executed in 
pursuance of a debt payable in so- 
‘ called confederate currency, and the 
consideration of which was wholly 
and entirely such currency, and the 
bond was, therefore, void; to which 
J. replied specially that the bond sued 
on was executed in consideration of 
the compromise of certain “disputes 
and difficulties” between them. To 
this replication the defendant demur- 
red, and the demurrer was sustained, 
and judgment entered for N.. HELD: 

That the plea and replication were 
both bad, and the demurrer to the re- 





and would allow too much latitude of 
defense. Ib. 
9. A plea is held to be bad, which 
sets up for defense, that a bond given 
in settlement or compromise of an- 
other bond, that was to be paid in con- 
federate money, for a less sum, and in 
the settlement of the original debt, is 
illegal and void. Jarrett v. Nickell, 
infra. Tb. 


POSSESSION. 
1. An agreement is entered into be- 


tween the heirs of a deceased party, to 
partition lands, which is accordingly 
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done, and one of them enters into | REBELS. 
session of his portion, but no deed | 
of partition is made. HELpD: | Commercial intercourse with, for- 


That a continuous actual possession | bidden by the law and policy of the 
for a period of twenty years, will per- | United States. 


fect his title against the other heirs. | See Commercial Intercourse and 346 
Edwards v. Chilton et al., 352 | 
See Equity Pleadings, No. 5. REBELLION. 
2. Personalty reduced to possession | 
by husband becomes his absolute prop-| 1. Persons who were engaged in re- 


erty. Hill, &c., v. Wynn & Co., 453) bellion cannot recover interest accru- 
See Parties to a Suit, No.3, and 531 | ing during the period théreof. 

See Rescission and 620 | Hutchinson et al. v. Landeraft, 312 

| 2. The appointment of an adminis- 

PRESUMPTION. trator by a tribunal in rebellion 

| against the United States, is null and 

1, As to presumption of malice in| void. Cuperton v. Ballard, adm., 420 

action for false arrest, see French v. 


White, 170 RECEIPT (for money). 
2. Presumption of payment of trust | 
deed after twenty years. A receipt for money which purports 
Edwards vy. Chilton et al., 352) to be “in full, on account, to date,” 
See Arbitrament and 496 | does not import an agreement or con- 
tract between the parties, and is open 
PRICE. | to explanation and contradiction by 
parol proof. 
See Inadequacy of Price, and 600 Dolan v. J. & A. Freiberg, 101 
PRINCIPAL AND AGENT. RECOURSE. 
A case in which the relation of | See Assignment and 673 
principal and agent is held to exist. 
Hall v. Pierce et al., 107 | REHEARING. 
PRIOR CONTRACTS. The fact that through ignorance or 


| carelessness counsel may fail to make 
The act repealing the laws of usury | out a case as it might have been made 
> », | =] 


does not affect prior contracts. | out, is notsufficient ground for the filing 
See Usury and 456 | of a petition for a rehearing. 
Kearnes v. Lee, 387 
PROBATE (of Wills). See Evidence (after discovered) and 610 
See Wills and 729 RELEASE. 
PUBLIC POLICY. As to proving contents of, see Parol 
Evidence and 84 
As to trading with enemies, see Com- 
mercial Intercourse and Marriage Set- | REMEDY. 
tlement, No. 2, and 430 | 


See Commercial Intercourse and 586} 1. An act of the legislature which 
revives a remedy does not violate the 
PURCHASER. obligation of a contract. 
Caperton vy. Martin, 138 
A purchaser from the trustee and| 2. Injunction the proper remedy to 
cestui que trust under a marriage settle- | determine the question of the assess- 
ment is protected in the payment of| ment of taxes, where it is claimed the 
the lien of a decree against the land | act under which they are levied is un- 
existing prior to such settlement. constitutional. 

Parker v. Clarkson et al., 407 Kuhn v. Bd of Education, &c., 499 

See Sale (under a decree) and 600 | See Dissolution of Injunction, No. 4, 
See Rescission and 620 | and 597 











RENTS AND PROFITS. | 

In a bill to enforce a judgment lien, | 

it would seem unnecessary to aver that | 

the rents and profits will not pay the | 

debt in five years, under the Code of | 
W. Va., 1868. 

Handly et al. v. Sydenstricker, adm., 605 


| 
| 
| 
| 
| 
| 
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III. Not a proper case for decree 
between the co-defendants H. K. and 
the residue of the heirs. Ib. 


RESIDENCE. 


| See Return (of Process), No.2, and 538 


RETURN (of process). 


| See Service of Process and 493 


REPLICATION. 
See Pleadings, No. 1, and 138 | 
See Limitation (Statute of), No. 3, 
and 180 | 
See Pleadings, No. 4, and 276 | 
RESCISSION. | 


H. procures the posting of advertise- 
ments for the sale of the lands of his 
wife’s father, who is deceased, signed 
“The heirs.” At said sale, which is | 
by public auction, H. bought one tract | 
himself, and H. K. also bought one 
adjoining. Each takes possession of 
the tract purchased by him. Subse- 
quently they agree on a division line | 
and set a fence thereon, and agree as | 
to the portion of the fence to be kept) 
up by the parties respectively. H.| 
receives, without objection, the full | 
amount of the purchase money for his | 
wife’s share of the land purchased by 
H. K. H. afterwards declares his in- 
tention to be to convey to H. K., when | 
the other heirs of his deceased father- | 
in-law would convey to him, the pro- | 
perty also purchased by him at the | 
sale. Seven or eight years afterwards | 
H. and wife bring their bill to set aside | 
the sale to H. K., and to declare a deed | 
made by the co-heirs of the wife to 
H. K., to be void, and require the | 
latter to restore possession and pay | 
rents and profits for the use of the | 
lands purchased by him, The co-heirs | 
of the wife are made defendants also | 
with H. K. HeExp: 

I. That H. cannot, under the cir- | 
cumstances, be heard to rescind the | 
contract and oust his vendee of his | 
possession. 

Hedrick v. Hern et ux. et al., 620 | 

II. That H. K. is entitled, under his | 


1. A return stating that service was 


| made by “posting an office copy here- 


of on the front door of each of their 
dwelling houses,” is defective: First, 
because it does not appear that he left 


| a copy posted at the front door, as the 


statute prescribes; and Second, because 
it does uot appear that it was at the 
“usual place of abode” of the defen- 


| dants, as also prescribed by the statute, 


Lewis v. Botkin, 533 

2. A return stating that service was 
made by posting an office copy on the 
front door of the defendant’s “resi- 


| dence,” is defective, because the statute 


requires service to be at the “usual 
place of abode.” Lewis v. Botkin, 538 


REVERSAL. 


Joint judgment, where service of 
process is defective as to one, must be 
reversed as to both. 

See Joint Judgment and 493 
REVENUE LAWS. 
See Writ of Error and 745 
RULE. 
See Certiorari and 371 
SALE. 

A transaction which was held to be 
a sale which was claimed to be an op- 
tional contract only. 

Logan v. Dils, 397 
SALE (under a decree). 


The provision of section 8 of chapter 
132 of the Code of West Virginia, does 





urchase, to whatever interest H. had | not refer to an order made confirming 
in the land in right of his wife, and | a sale under a decree, but to the decree 
it was not competent for H. and his | or order under which the sale was 
wife, or either of them, during their | made; and hence the purchaser in the 
coverture, to file a bill for possession | case at bar cannot be protected, the 

or partition of the Jand purchased by | decree of sale being erroneous. 
Lb. | Sinnett et al, y, Cralle’s adm’r et al., 600 
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SEALS. 


A paper purporting to be a deed of | 
trust, which is not under the seals of | 
the grantors, does not create « lien so as 
to defeat subsequent attaching credi- 
tors. Pratt& Foxv. Clemens et al., 448 


; SECURITY. 


| after verdict. 
| ter 181, sec. 3. 


| 
See Injunction Bonds, No. 3, and 312 | 


SETTLEMENT OF PARTNER- 
SHIP 


See Partnership and 39 


SET FOR HEARING. 


SHERIFF’S BOND (action on). 
See Breaches (assignment of) and 721 
SIMILITER, 


The want of a similiter is not error 
Code of Virginia, chap- 


B. & O. R. BR. v. Faulkner, 180 
See Pleadings, No. 6, and 420 


| EREIGN POWERS (of govern- 


ment). 


It is competent for the established 
and lawful government to wield its 
sovereign as well as its belligerent 


| powers to suppress a rebellion and 


It is not error to hear and determine | 
a chancery cause, 
hearing, although not formally set for | 
hearing as to all the parties, no objec- 
tion being made for that reason. 


Kuhn, Netter & Co. v. Mack & Bros., 186 | 


SET-OFF. 


See Garnishee and 305 | 
See Garnishee, No. 3, and 339 
See Assumpsit and 368 


SERVICE OF PROCESS 


See Equity Pleadings No. 3, and 296 
A service of a notice by an officer, 
showing that he left a copy with a 
member of defendant’s family over 
the age of sixteen; or an amended re- 
turn showing that he left an office copy 
with a white male member of his fam- 
ily over the age of sixteen, the defen- 
dant being absent from his usual place 
of abode at the time, is defective, be- 
cause, First, it does not show that the 
person to whom the notice was deliv- 
ered, was found at the defendant’s “usu- 
al place of abode;” and Second, be- 
cause it does not show that the officer 
gave to the person with whom he left 
the notice, “information of its pur- 
port,” according to the first section of 
chapter 121, Code of West Virginia. 
Vandiver et al. v. Roberts, 493 
See Return (of process) and 533 


SEPARATE PROPERTY. 
Disposition of, by feme covert. 


See Feme Covert and 249 
See Husband and Wife and 453 





if it is ready for} 


| off the notes, 
ithe vendee of D. should pay off the 


punish insurgents, 
Peerce et al. v. Carskadon, 234 
SPECIFIC EXECUTION. 


1. A vendor sells 2,000 acres of land 
to a vendee, at the price of 50,000 dol- 


| lars, and conveys, by mistake, to the 
| vendee, 39 acres of land for which the 


vendor has no title. HEtp: 

In a suit in equity to recover the 
purchase money, the circuit court 
should decree a specific execution of 
the contract, where it is possible to do 
so; and that where such specific exe- 
cution cannot be decreed, the court 
should decree an abatement, according 
to the contract price of the purchase, 
or at the rate of 25 dollars per acre, 
and not according to the relative value 
of the 39 acres. 

Stockton y. Union Coal & Oi! Co., 273 

2. L., a non resident, owns land in 
this State. D., a brother-in-’ w«, resi- 
ding in this State, writes to L. that he 
would take the land at a fixed price of 
10 dollars per acre, or to put his price 
per acre on the land and he would sell 
it for what he could above that sum 
and retain the balance as compensation 
and for expenses of sale. L. replies by 
letter that he is willing to take 10 dol- 
lars per acre. JD. telegraphs that he 
would take the land, and sent him his 
two negotiable notes for the whole 
amount, which L. accepted and re- 
tained. Subsequently, and before the 
notes were due, D. sold the land for 
20 dollars per acre. L. refused to 
make a deed upon D’s offering to pay 
but it was agreed that 
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notes, which was done, and the resi- 
due of the purchase money on sale be- 
tween D. and the vendee, should be 
deposited in bank to await the result 
of the controversy between L. and D., 
and that the notes should also be de- 
posited in bank. These notes were 
subsequently withdrawn from the bank | 
by L., and were in his possession at the 
bringing of the suit. D. files his bill | 
for a specific performance upon the 
part.of L., charging a sale between L. 
and himself in the nature of what is 
called “optional contracts of sale.” L. 
claimed the transaction was one of 
agency on the partof D. The court 
below decreed that there was no sale | 
between them, but allowed five dollars | 
per acre as a compensation to D. for | 
his services. L. appeals. Henp: | 
That it was a sale of the land between | 
L. and D., at the price of ten dollars | 
per acre; but inasmuch as D., in this | 
court, did not insist on the error of the | 
court lelow in decreeing that there was 
no sale, he thereby waived the error 
in the decree below in that particular, 
and it was affirmed. 
Logan v. Dils, 397 
3. In a bill in equity it is alleged 
that, a lot of land belonging to B., is 
sold by judgment creditors; that he 
became the purchaser and applied to 
F, to become his surety in the purchase 
money bonds; that it was agreed be- 
tween them that F. should appear as 
principal in the bonds, and B. as sure- | 
ty, and the land, with the advice and | 
consent of the commissinners of sale, | 
should be reported as sold to F., which | 
is.accordingly done. That it was also 
further agreed that if B. paid the pur- 
chase money the land should be his, 
and if not, and it became necessary for 
F. to pay it, the land should become 
his. That B. paid all the purchase 
money and lifted the bonds, except 100 
dollars, which F. paid without the con- 
sent of B; that B. retained possession 
of the property. That subsequently 
F. obtained from the commissioners a 
deed for the land, without the knowl- 
edge of B., and had never, up to that 
time, expressed any intention of re- 
taining the land or claiming it. And 
that B. had tendered to F. the 100 dol- 
lars and its interest, and a properly 
prepared deed to be signed by him, 
conveying the land to B. The bill 
seeks a conveyance from F. HEeEtp: 
That the allegations of the bill, if 














| ding is burned. 





true, furnish a case that a court of equi- 
ty would not hesitate to enforce by 
compelling a conveyance; and a de. 
murrer to it, for want of uncertainty 
and mutuality in the contract, will not 
lie. Fluharty v. Beatty, 514 
Who are proper parties to a bill for 
specific performance, see Parties to q 
Suit, Nos. 4 and 5, and 571 


STAMPING (after suit brought). 
See Internal Revenue Stamp and 397 


STATEMENTS (of a judge during 
trial). 


The judge of the circuit court stated 
during the trial, on a motion to offer 
certain testimony which was. objected 
to, certain facts as being within his 
own knowledge, and upon objection 
that such statements were made in the 
presence of the jury, he instructed the 
jury that the statements he made on 
the motion were not to have any effect 
on them as to any questions of fact in 
the case; and were instructed to dis- 
regard them. He also told counsel 
that he made the statements simply to 
further explain his ruling on the mo- 
tion to exclude the evidence. HELD: 

That the statements thus made were 
not sufficient ground for reversing the 
judgment. 

Caperton v. Ballard, adm., 420 


STEAMBOATS. 


As to jurisdiction by attachment over 
steamboats navigating waters of this 
State, see 

Com’ th, use, &e., v. Fry et al., 721 


STREETS. 


A cellar is excavated and building 
erected over it, fronting on a street in 
Charleston, in 1835, In 1862 the buil- 
In 1866 the defen- 
dants purchase the lot; in 1867 the 
corporate authorities of C. widened the 
street so as to embrace about six feet 
of the front of the cellar, in which the 
defendants appear to have acquiesced. 
In 1868, the plaintiff, B., after night, 
fell into the cellar and sustained inju- 
ries, for which he brought suit for dam- 
ages against the defendants F. and M. 
The declaration alleges that the defen- 
dants made and dug the cellar. HELD: 
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I. It is not necessary that a street, | 
or a portion of a street, should be| 
dedicated to the use of the public by | 
deed or due process of law; it may be | 
done by use and occupation on the one | 
side, and acquiescence on the other. 
Beach v. Frankenberger and May, 712 

Il. The cellar being excavated at | 
the time the authorities widened the | 
street, the town alone would be liable | 
for accidents, unless it should appear | 
that the defendants did something to | 
continue the cellar there, such as using | 
it as an entrance to the basement of 
their building, subsequently erected, 
or something of that sort, of which 
fact nothing appears in the evidence. 


III. It was not error to instruct the 
jury that the plaintiff could not reco- 
ver under his declaration, if they be- 
lieved that the cellar was dug when 
the defendants purchased the lot. 

Ib. 

SUBMISSION (to arbitrament). 


See Arbiirament and 496 


case, wherein the cause of action arose 
since the 1st of April, 1865, or should 
thereafter arise, should not be required 
to take the oath known as the “suitors’ 
test oath,” until the defendant shall 
have also taken the test oath. Jb. 

3. S. R. & Co., asa firm, instituted suit 
against H., who tendered an affidavit 
under the “‘suitors’ test oath” act, aver- 
ring that “S. & R.” were plaintiffs and 
he was defendant, and that S. & R. had 
aided in the rebellion, &e. The court 
below refused to permit the affidavit 
to be filed and to make an order re- 
quiring the plaintiffs to take the “sui- 
tors’ test oath.” Hep: 

That there was no error in the refu- 


| sal of the court to permit the affidavit 


to be filed, as it does not appear to be 
in the suit of “S., R. & Co.” Even if 
S. & R. were the same parties men- 
tioned in the suit in which the affida- 


| vit is sought to be filed, still there is 


no affidavit that the other members of 


| the firm of S., R. & Co. eyer aided in 
| the rebellion, &c., and without that 


the suit could not be dismissed, as it 
is sufficient if ‘any one” of the plain- 


| tiffs shall take the oath of expurgatiun. 


SUITORS’ TEST OATH. | 

1, The act of February 28th, 1865, | 
known as the “suitcrs’ test oath,” is 
constitutional. 

_ Beirne v. Broun, 72 

2. In December, 1862, A. bought 
land of B., and paid, on the 4th of 
January, 1863, 5,000 dollars of the 
purchase money in confederate treas- 
ury notes, and in June, 1863, tendered 
the residue of the purchase money 
due the vendor, in like currency, 
which B. declined to receive. In May, 
1866, B. filed his bill in equity against 
A,, to enforce his lien against the land 
for said residue, and made V., a sub- 
purchaser, a party defendant to the 
suit. V.made and filed an affidavit 
under the act of the 28th of February, 
1865, known as the “suitors’ test oath,” 
and an order was made in the cause | 
requiring B. to take the oath required 
by that act, which he failed to do, and 
his bill was dismissed. HELD: 

That the cause of action having 
arisen prior to the first of April, 1865, 
the order of the circuit court was pro- 
perly made, notwithstanding the suit 
was instituted after the passage ef the 


required, that a complainant in any 


| See 2 W. Va. Rep., 285. 


Harrison, adm. v. Smith, Rhodes & Co., 97 
4, The act of February 11th, 1865, 
requiring parties to take a certain oath 


| therein prescribed, before they are en- 


titled to a rehearing in the matter of a 
judgment on an attachment, is not un- 
constitutional. 
eerce et al. v. Carskadon, 23 
5. The act of February 28th, 1866, 
in relation to oaths by suitors, being 


in derogation of the common law, 


should not be enlarged in its operation 


| by construction bevond its express 


terms. And a party who seeks to 
avail himself of the provisions of the 
act, ought to be held to state a case 
with the utmost precision; such as is 
required in a plea of abatement, i. ¢., 
certainty to a certain intent in every 


| particular. 


Harrison, adm., v. Leach, 383 
6. A defendant who requires the 


| plaintiff to take the oath known as 


the suitors’ test oath, enacted by the 
legislature February 28th, 1865, is 
himself required, by the act of March 
Ist, 1866, to first take the same oath. 
The acts of February 11th and 28th, 


| 1865, requires any plaintiff. if a citi- 
act of the first of March, 1866, which | 


zen of the State, to make and file an 


| affidavit that he will support the con- 
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stitution of the United States and of | maintained in the case of an unlawful 
this State, and that he takes such ob- | taking or intermeddling with personal 
ligation freely and of choice, and with- | property, against the wishes or con- 
out any mental reservation or purpose | sent of the owner, although the prop- 
of evasion. | erty may have been returned to him 
Pendleton, use, ¥. Burton, 496 | before the institution of his suit. And 

a judgment for the full value of the 


SURETY. | property vests the title to it in the de- 
| fendant, unless the property has been 
See Guarantor and gg | returned uninjured and unimpaired in 


: p E value; in which event the plaintiff 
See Parties o a Suit, No.2, and 490 | could only recover damage for the de- 
tention. Ib, 
| 3. It appearing in this case, that the 
horse in question had been seriously 
injured and perhaps rendered worth- 


less after the conversion, and before 
THE BANK OF VIRGINIA AT | he was placed in the custody of the 


TAXES. 
See Wellsburg School District and 499 


CHARLESTON. plaintiff’s agent, the measure of dam- 
ages was the fair value of the horse at 
See Payments and 648 the time of conversion, and the jury 


might fairly imply that the price paid 
THE FARMERS’ BANK OF VIR- | for the horse shortly theretofore, wag 


the fair value at the time of such con- 


GINTA. version. Ib. 
See Domestic Corporations and 805 TRUST DEEDS. 
TEST OATH. A reservation to the grantor in a 
'trust deed conveying personal prop- 
See Suitors’ Test Oath and 72) erty, which is inconsistent with the 
object of the trust and adequate to the 
TITLE (of purchaser). | defeat thereof, is null and void as to 
creditors. 
See Sale (under a decree) and 600 | Kuhn, Netter & Co. v. Mack & Bros, 186 
See Payment, No. 5, and 648 


ADING WITH ENEMIES. 
= UNDUE INFLUENCE. 


See Wright etal. v. Graham 430 
aarp eee ein "| See Wills and 729 
emer s” | USE AND OCCUPATION 
See Evidence, Nos. 1 and 2,and 138 (of streets). 
See Pleading, No. 5, and 356 | See Streets and 719 
TRESPASS (to real estate). | USUAL PLACE OF ABODE. 
See Jurisdiction (of justices) and 639 | See Service of Process and 493 
| See Return of Process and 533 


TROVER AND CONVERSION. | See Return of Process, No.2, and 538 


1. The tortious or unlawful taking | USURY. 
of personal property, and the exercise | 
of ownership and dominion over it,} See Mortgage and 4 


against the consent of the owner is,in| 1, It is proved that a negotiable 
law, a conversion of the property for | note is dtawn for 1,150 dollars, paya- 
which trover will lie. ’ ble in sixty days; that at maturity it 
Arnold v. Kelley, 642) was renewed for 1,160 dollars and 50 

2. The action of trover may be} cents; payable in sixty days; at matu- 
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rity the latter note was renewed for 
thirty days for 1,168 dollars and 12 
cents, and at maturity the latter was 
renewed for sixty days, for 1,175 dol- 
lars. The defendant asked that the 
jury be instructed that, if they believe 
from the evidence that the plaintiff 
embraced in the several notes, or any 
of them, the anticipated interest to be 
due at the maturity of the notes res- 
pectively, that it would constituteusury 
and render the traneaction void. The 
court gave the instructions so far as 
the original loan was concerned, but 
modified the instruction as follows: 
that as it appeared from a calculation 
made in court, which was admitted to 
be correct, that the excess beyond legal 
interest upon the amount of the first 
note, from its maturity to the maturity 
of the note of 1,175 dollars, was ten 
dollars and 95 cents, including all the 
notes, if the jury believed trom the 
evidence that this excess in interest 
was a mistake or inadvertence in cal- 
culation in the renewal of the notes, 
and that the plaintiff had no intention 
to charge any more than legal inter- 
est, then such excess was not usury. 
HELD: 

That there was no error in the re- 
fusal of the court to give the instruc- 
tion asked by the defendant, nor in 
giving the instruction as modified by 
the court. Stuart et al. v. Livesay, 45 

2. K. charges in a bill that he loaned 
to L. and wife a sum of money, for 
which they executed their obligations 
and a mortgage on the property of the 
wife. It is answered that the debt due 
the plaintiff was not a debt contracted 
for the loan of money, but for State 
stocks transferred by the plaintiff to 
the defendants, at their nominal value, 
when in fact their actual value was 
much below the nominal value. That 
the object of the defendants was to 
raise money, and they applied to the 
plaintiff for such a loan. He declined 
loaning money, but proffered to loan 
State stocks as money, and their ne- 
cessities were such that they were ob- 
liged to do it, but that the stocks were 
sold for eighty cents on the dollar. 
That defendants were advised that, as 
having applied for a loan of money 
and being compelled by their necessi- 
ties to take depreciated stocks at their 
nominal value in lieu of money, the 
transaction would be held to be usu- 
rious and oppressive. HELD: 


VoL. Iv. 51 
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That the averments in the an- 
swer, taken in connection with the 
charge in the bill, make the defense 
of usury in substance, although not 
very formally, 

Kelley v. Lewis et a’., 456 

3. The act of the legislature of this 
State, repealing the laws on usury, 
does not affect contracts made prior to 
the date thereof. Ib. 


4. Itis held that the following in- 
structions, in substance, to a jury on 
the trial of an issue out of chancery, 
on a question of usury, were not erro- 
neous: That the transaction need not 
be proved usurious beyond a rational 
doubt; that if the evidence showed 
that State stocks were sold by the plain- 
tiff to the defendants in yood faith, the 
transaction was not usurious; and the 
refusal to instruct the jury that before 
they could find the transaction usuri- 
ous, it must be proved that the plain- 
tiff intended it as such. That if the 
plaintitt intended to sell the State 
stocks, it was not usurious, and it made 
no difference what the defendants 
thought or intended, but that such 
sale must have been a bona fide sale 
and not a loan in disguise of a sale, 
and that the plaintiff said nothing to 
warrant the defendants in believing 
that it was a loan and nota sale. That 
the character of the transaction as usu- 
rious or not, did not depend upon the 
inward belief or intention of the par- 
ties, but upon the terms thereof, as 
made and expressed between them at 
the time. That it did not necessarily 


| follow if it was a sale, that it was not 


usury; nor did it follow if it was a 
loan, that it was usury. Ib. 
5. The following instruction held 


erroneous: “A loan of so many State 

bonds at par, which were under par 

at the time of the loan, was usury.” 

Ib. 

VACATION, 

See Injunction Bonds, No. 3, and 312 
VENDOR. 

See Specific Execution and 273 

VENDOR'S LIEN. 


It is error to decree the sale of the 
whole of a tract of land subject to the 
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widow’s dower, when it appears that | 
there is a vendor’s lien on a one-twelfth | 
interest thereof. The one-twelfth in- | 


terest should have been sold free from 
dower. 


Sinneti et al. v. Cralle’s adm’r et al., 600 


VENUE. 


See Change of Venue and 176 | 


VERACITY. 


See Impeachment. 


VERDICT. 


A verdict is erroneous and incurably | 
defective, in an action of writ of right, | 
where it gives the tenants land outside | 
of that described in the declaration of | 


the demandants. 
Gallatin’s heirs v. Haywood’s heirs, 1 


See Joint Judgment and 104 | 


See Wills, No. 15, and 729 | 
VERIFICATION. 
See Pleadings, No. 6, and 420 
WAIVER. 


the decree below, thereby waived it in 
the appellate court, in this case. 


Logan v. Dils, 397 
WAR. 


War gives the right to confiscate the 
property and debts of the enemy. 


Peerce et al. v. Carskadon, 234 | 


WELLSBURG SCHOOL DIS- 
TRICT. 


The act of the legislature of West 
Virginia, entitled “An act to estab- 
lish the school district of Wellsburg, 
in the county of Brooke, passed 
July 11th, 1868,” is not unconsti- 
tutional; and the taxes and levies 
assessed by authority of the board 
of education of said school district, 
in the year 1869, are legal, and 
should be collected. 


Kuhn vy. Bd of Education, &c., 499 





INDEX. 


WILLS. 


1. Undue influence to avoid a will 


must be such as to overcome the free _ 
| agency of the testator at the time the 


instrument was made. 
Forney et al, v. Ferrell et al., 72% 
2. If undue influence be proved to 
have been exercised over the testator, 
both before and after the execution of 
the will, the facts may be given in eyi- 
dence to the jury, from which they 
may infer, if they see proper, that 


| undue influence was exercised oyer 


the testator at the time the will was 
made. 


3. It is proper to admit to go in eyi- 
dence to the jury, a conversation in the 
presence of the testator, and other con- 
versations of the testator, as to what he 
would do at the time of his decease, 
with the property devised by him. 

Ib. 

4, The declarations, admissions, and 
conversations of one devisee, cannot 
be admitted in evidence against his 
co-devisees. Tb 

5. On the trial of an issue devisavit 
vel non, after evidence has been offered 
tending to prove the due execution of 


| the paper-writing purporting to be the 


will of the deceased, it is competent 


| for the defendants, for the purpose of 
A party not insisting on an error in | 


proving that the execution of the pa 
per-writing purporting to be the will 
of the decedent had been procured by 
undue influence, to offer in evidence 


| conversations between the husband 


and the testatrix, while she was living, 
tending to show undue influence, ex- 
ercised by a devisee under the will in 


| its procurement. 


6. It is proper on a like issue, for 
the defendants, with a view to show 
that the alleged will was not the will 
of the testatrix, to offer in evidence 
conversations between the testatrix and 
her husband, after its execution and 
during coverture, tending to show that 
she did not know or recollect, accu- 
rately, the contents of the allege 

7. It is improper to ask a female 
witness, with a view to impeach her, 
if she had not married her last hut 
band, (she having stated that she had 
been twice married and that her las 
husband was dead), before the death 
of her first husband. Tb. 
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8. The plaintiffs in an issue devisavit | necessity, made it necessary to offer it. 
vel non, simply offer evidence neces- Ib. 
sary to admit the will to probate, and 12. If a testator makes a disposition 
rest. The defendants then offer evi-| of his estates which he did not desire 
dence of the want of testamentary ca- | and did not intend, and such disposi- 
pacity, and that the will was procured | tion was made by reason of the undue 
by undue influence. The plaintiffs, | influence exerted upon him, and ope- 
in rebutting, propose to offer further | rating at the time of making the same, 
evidence of testamentary capacity, and | it is such undue influence as will avoid 
to rebut the evidence of undue influ- | the will, notwithstanding the testator 
ence offered by the defendants, by the | was not controlled by any act of force, 
draughtsman of the will. HELp: coercion or persuasion put forth at the 

No valid objection could be urged | time of signing the paper ; for the free- 
against its admissibility to rebut the | dom of the will is effectually overcome, 
evidence of the defendants, tending to | and the act obviously more the off- 
show undue influence and want of tes- | 8Pring of another’s will, than of the 


tamentary capacity. Ib, _| testator. Ib. 
9. Itisnotimproperthattheinquiry; 13. The defendants to an issne devis- 
be made of a witness and an answer | “vit vel non, ask the court to instruct 
insisted on, if deemed important in the the jury that, if they believe from 
ease, whether the witness had had any the evidence that the testatrix made 
private conversation with the counsel | and acknowledged in writing duly ex- 
of the party calling him, in relation to | ecuted as the law requires, a will or 
his testimony in the cause, prior to be- | Codicil to the paper writing propoun- 
ing sworn. Courtesy among counsel | ded by the plaintiffs in the issue, as 
may tend to discountenance the prac- and for the last will of the testatrix, 
tice, and the court will take care that | t any time after the date of the paper- 
the practice is not abused. Tb. writing so propounded, and inconsis- 


10 Itis competent for the propound- | tent with, > aller x conflict with it, then 
the jury should find the said paper 


ers of a will to prove the issue on their o,f Pe 
iia writing propounded by the plaintiffs, 
part by any other legal evidence, as | . : ’ , 
PRG Eo the conned er catia copy is not the last will and testament of 
Fist & . ’ | the testatrix. ELD: 
thereof of the probate of the paper | whe emer H — : , 
propounded as the will, and it is error! There is no error in the instruction 
in the court below to instruct the jury | taken as an independent or abstract 
that it is incumbent and necessary for | Proposition, but as applicable to the 
the propounders of the will to offer in peculiar issue and the circumstances 
evidence, and show to the jury the| Of the case, it is calculated to mislead 
record or certified copy thereof of the the jury and induce a response in the 
probate of the paper-writing propoun- verdict to but half the issue submitted 
f=] + . 1 . 
ded by them, as and for the last will of | for inquiry, and was therefore objec- 
the decedent. Ib, | tionable. Ib. 
11. After the evidence is closed on| 14. It is not error for a court below 
both sides, and the questions arising | tO Instruct the jury that, if they be- 
in the case have been argued to the’ lieve from the evidence that a testatrix 
jury by one of the counsel for the understood or believed that the paper 
plaintiffs, and by the counsel for the | writing, made as and for her last will 
defendants, the counsel for the plain- and testament, contained a provision 
tiffs who made the concluding argu- | for the use or benefit of her husband, 
ment, proposed to read to the jury a | °F his children, or for both said hus- 
paper mentioned in a bill in equity, | band and children, and said provision 
filed by the defendants in the suit at | is not contained in said paper-writing, 
bar, against the plaintiffs therein, in | it 1s their duty to consider and weigh 
a suit in chancery, in which the issue | such evidence in ascertaining whether 
in the suit at bar was ordered. Hexp: | Such paper writing is or is not the last 
That the evidence was proper, and will and testament of the said x 
the only objection to it was the time of | 1X. 1b. 
offering it, and on that ground it might} 15. A jury is empannelled and 
g g jury 3 
have been excluded, had not the erro- | sworn to determine whether any, and 
bd a 2 . “fn ". 
neous instruction of the court as to its | if any how much, of the papers in the 
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bill mentioned, dated respectively De- | 
cember 27th, 1861, and March 7th, | 
1866, be the will of the said M. F., de- 
ceased. The verdict rendered, is: “ We | 
the jury find that the paper-writing 
offered in evidence in this cause, | 
purporting to be the will of M. F., | 
deceased, and dated December twenty- | 
seventh, 1861, is not, nor any | 
part thereof, the last will of the said | 
M. F., deceased.” HeEtp: 
That the verdict is objectionable, | 
because it is not responsive to the issue. | 
| 


is 





INDEX. 


WRIT OF ERROR. 


A violation of the conditions of the 
bond required in order to obtain a Jj. 
cense to sell spirituous liquors, is q 
violation of the law relating to the 
revenue, and is a case in which the 
State may have a writ of error. 

The State v. Church, 745 
WRIT OF RIGHT. 


See Verdict and Joinder of Issue and 1 
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